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L I S T 

OF  SUBSCRIBERS. 

HIS  ROTAL  HIGHNESS  THE  PRINCE  OF  WALES. 


A 

His  Gr.  the  Duke  of  Athole,  2 copies. 
Right  Hon.  Earl  of  Abercorn. 

Right  Hon.  Earl  of  Ailefbury. 

Right  Hon.  Lord  Apfley. 

Pep.  Arden,  Efq;  Attorn.  Gen.  of  Eng. 
The  Faculty  of  Advocates. 

Society  of  Antiquaries  of  Scotland. 
Sir  Ro.  Anftruther  of  Balcafkie,  Bart. 
Ph . Anftruther  Paterfon  of  Eccles,  Efq; 
John  Anftruther,  Efq;  Lincolns  Inn. 
John  Anftruther,  Efq;  Advocate. 
Charles  Anderfon  Pelham,  Efq; 

Mr  Fr.  Anderfon  Writer  to  the  Signet. 
Mr  James  Anderfon,  Merchant,  Leith. 
Mr  James  Anderfon,  Writer,  Dundee. 
Alex.  Abercromby,  Efq;  Advocate. 
Mr  A.  Abercromby  Writer  to  Signet. 
Matthew  Robert  Arnott,  Efq;  Clerk 
of  the  Houfe  of  Lords. 

Mr  Alex.  Arnott,  Mercht.  Arbroath. 
Mr  Th.  Adair  Writer  to  the  Signet. 
Mr  Alexander  Adam,  Kirkaldy. 
Robert  Vans  Agnevv,  Efq; 

Robert  Alexander,  Efq; 

Roger  Aytoun  of  Inchdernie,  Efq; 
Dr  John  Allan. 

Mr  Ro.  Allan,  Banker,  Edinburgh. 
Mr  Colin  Alifon,  Writer,  Montrofe. 


Mr  Jo.  Alfton,  jun.  Mercht.  Glafgow. 
Mr  Alex.  Annand  Mercht.  Aberdeen. 
Captain  Arbuthnot. 

Mr  Jo.  Aiken,  jun.  Writer  Dumfries. 

B 

His  Grace  the  Duke  of  Buccleugh. 
Her  Grace  the  Duchefs  of  Buccleugh. 
Right  Hon.  Earl  of  Buchan. 

Right  Hon.  Earl  of  Balcarras. 

Right  Hon.  Countefs  of  Balcarras. 
Right  Hon.  Earl  of  Breadalbane. 
Right  Hon.  Lord  Ballenden. 

Right  Rev.  Lord  Bifhop  of  Bangor. 
Right  Hon.  Lord  Vifc.  Beauchamp. 
Hon.  George  Baillie  of  Jerviefwood. 
Alexander  Baillie  of  Dochfour,  Efq; 
Mr  Will.  Baillie,  Writer,  Montrofe. 
Mr  Robert  Baillie  Farmer  at  Kincraig. 
George  Bing,  Efq; 

Hon.  James  Burnet,  Lord  Monboddo. 
Alexander  Burnet,  Efq;  Advocate. 
Mr  Will.  Burnet,  Advocate,  Aberdeen. 
James  Brodie  of  Brodie,  Efq; 

John  Bethune  of  Kilconquhar,  Efq; 
two  copies. 

William  Bethune  of  Bleboe,  Efq; 
Robert  Baird  of  Newbeath,  Efq; 
John  Balfour  of  Balbirnie,  Efq; 

2 Andrew 
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SUBSCRIBERS. 


Andrew  Balfour,  Efq;  Advocate. 

Mr  Elpliingfton  Balfour  Bookfeller. 
Mr  Dav.  Balfour,  Farmer,  Gairntown. 
Thomas  Barker,  Ffq;  Newcaftle. 

Mr  James  Bartlet,  Banker,  Editi. 

Mr  Benjamin  Barton,  Glafgow. 
Colonel  Robert  Ballingall,  Dundee. 
William  Blair  of  Blair,  Efq; 

George  Blair  of  Adamton,  Efq; 
Robert  Blair,  Efq;  Advocate. 

John  Eraf.  Blacket,  Efq;  Newcaftle. 
Robert  Berry,  Efq;  Chefwick. 

A.  Bifiet,Efq;  Compt.  Cuft.Montrofe. 
Mr  Alex.  Maxwell  Bennet,  Leith. 
Claud  Bofwell,  .Efq;  Advocate. 
Briftol  Library  Society. 

Richard  Bright,  Efq;  Briftol. 
William  Bryce  of  Bowton,  Efq; 
Charles  Brown,  Efq;  Advocate. 
Robert  Brown,  Efq;  Advocate. 

Dr  Brown,  Phyfician,  Newcaftle. 

Mr  D.  Brown,  jun.  Merch.  Montrofe. 
Mr  Ro.  Brown,  Rood-lane,  London. 
Mr  John  Brown,  Mafon,  Glafgow. 
Jo.  Buchart,  Efq;  Capt.  of  the  Navy. 
Captain  Brydone. 

Captain  Birrell,  Eaft  India  Company. 
Mr  R.  Birrell,  Kirkaldy. 

Mr  William  Bell,  Merchant,  Leith. 
Mr  Charles  Bell,  Merchant,  Leith. 
Mr  James  Bell,  Merchant,  Arbroath. 
Mr  William  Black,  Writer,  Brechin. 
Mr  Andrew  Blane,  Writer,  Edin. 

Mr  John  Brand,  Mercht.  Montrofe. 
Mr  Colin  Bruce  Writer  in  Arbroath. 
Mr  Jo.  Buchan,  jun.  Writer  to  Signet. 
Mr  Walter  Burgle,  Salterftrall  Court, 
London. 

Mr  Ja.  Buchanan,  Writer,  Glafgow. 
Mr  Th.  Buchanan,  Writer,  Glafgow. 


Mr  Edmund  Butterworth,  Writing- 
mafter,  Edinburgh. 

C 

Moft  Hon.  Marquis  of  Carmarthen, 
one  of  his  Majefty’s  Principal  Se- 
cretaries of  State. 

Right  Hon.  Earl  of  Crawfurd. 

Right  Flon.  Earl  of  Caffillis. 

Right  Hon,  Lord  George  Cavendifli, 
Right  Hon,  Lord  FrederickCavendllh, 
Right  Hon.  Lord  John  Cavendifti. 
Right  Hon.  Lord  G.  Hen.  Cavendifti. 
Right  Hon.  Lord  Cathcart. 

Right  Hon.  Lady  Dowager  Colville. 
Right  Hon.  Lady  Elif.  Cuningham. 
Sir  Wm.  Cuninghame  of  Caprington. 
Sir  Will.  Auguftus  Cuninghame  of 
Livingftone,  Bart. 

Sir  William  Cuningham  of  Robert- 
land,  Bart. 

• Cunnynghame  of  Craigens,  Efq; 

Cuningham  of  Thornton,  Efq; 
Captain  John  Cunninghame. 

Mr  T.  Cunninghame. 

Mr  J.  Cunninghame. 

Sir  David  Carnegy  of  Southefk,  Bart. 
George  Carnegy  of  Pittarrow,  Efq; 
James  Carnegy  Arbuthnot,  jun.  Elq; 
of  Balnamoon. 

Right  Hon.  Hay  Campbell,  Lord  Ad- 
vocate, fix  copies. 

Mlajor  Gen.  John  Fletcher  Campbell. 
Colonel  Campbell  of  Blythfwood. 
Colonel  Campbell  of  Monzie. 

Charles  Campbell  of  Barbreck,  Efq; 
Walter  Campbell  of  Shawfield,  Efq; 
Lieut.  Col.  Alex.  Campbell,  bzd  reg. 
Major  Arch.  Campbell  of  Aftcomill. 
Archibald  Campbell,  Efq;  Advocate. 

William 
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William  Campbell, Elf];  ofStonefield, 
Advocate. 

John  Campbell  of  Airds,  Efq; 

Mungo  Campbell,  Efq; 

Duncan  Campbell,  Efq;  * 

Dr  Alexander  Campbell,  Calcutta. 
James  Campbell,  E,fq;  Jamaica. 

John  Campbell,  Efq;  Charterhoufe 
Square,  London. 

Mr  Wm.  Campbell,  Writer  to  Signet. 
Captain  Callander. 

Rev.  Mr  Alex.  Cameron,  Redor  of 
the  Scots  College  of  Valladolid. 
Wiliiain  Conftable  of  Burton  Con- 
ftable,  Efq; 

Henry  Cowper,  Efq; 

John  Crewe,  Efq; 

Charles  Crowle,  Efq; 

John  Crawfurd  of  Auchinames,  Efq; 
Mifs  Crawford. 

Ronald  Crawford,  Efq; 

Thomas  Crawfurd,  Efq;  Briflol. 
Thomas  Crawford,  Efq;  Cotham. 
Colonel  William  Calderwood,  ifl  re- 
giment of  horfe  guards. 

Robert  Hodfhon  Cay,  Efq;  Advocate. 
James  Colquhoun,  Efq;  of  Lufs,  Ad- 
vocate. 

Mr  John  Colhoun,  Rood- lane. 
Robert  Colt,  Efq;  Advocate. 

William  Craig,  Efq;  Advocate. 

Mr  Wm.  Creecli,  Bookfeller,  Edin. 
R-obert  Cullen,  Efq;  Advocate. 
George  Currie,  Efq;  Advocate. 

James  Clerk,  Efq;  Advocate. 

Mr  David  Clark  Solicitor  at  Law. 
Mr  Thomas  Cleghorn  Coach  maker. 
Mr  James  Cundell,  Brewer,  Leith. 
James  Ciieape  of  Strathtyrum,  Efq; 
Mr  Hugh  Cheape,  Merchant,  Leith, 


James  Chaplin  of  Colllflon,  Efq; 
James  Courts,  Efq;  of  Montrofe. 
Nathaniel  Cholmly,  Efq;  Howfham. 
John  Croft,  Efq;  York. 

Captain  John  Cowe. 

William  Cochrane,  Efq;  of  Gullen. 
Mr  And.  Caffells,  Shipmafter,  Leith. 
Mr  Jofeph  Cauvin,  Writer,  Edin. 

Mr  James  Chalmers,  Perth. 

Mr  Alex.  Chrillie,  Mert.  Montrofe, 
Mr  W.Chriftie,  jun.  Mert.  Montrofe. 
Mr  Cun.  Corber,  Glafgow. 

Mr  Cruikihank,  one  of  the  teachers 
of  the  High  School  E.din.  2 copies. 
Mr  James  Cummyng  Secretary  to 
the  Antiquarian  Society. 

D. 

His  Grace  the  Duke  of  Devonlhire. 
Her  Gr.  the  Duchefs  of  Devonfliire. 
Right  Hon.  Earl  of  Derby. 

Right  Hon.  Earl  of  Denbigh. 

Right  Hon.  Earl  of  Dumfries. 

Right  Hon,  Countefs  of  Dumfries. 
Right  Lion.  Earl  of  Dalhoufie. 

Right  Plon.  Lady  Charlotte  Dundas. 
Sir  Thomas  Dundas  of  Kerfe,  Bart. 

lix  copies. 

Lady  Dundas. 

Colonel  Thomas  Dundas  of  Fingafk. 
Charles  Dundas,  Efq; 

Right  Hon.  Robert  Dundas  of  Ar- 
nillon,  Lord  Prcfident  of  the 
Court  of  Se/lion,  two  copies. 
Right  Hon.  Plenry  Dundas  of  Mel- 
ville, Treafurer  of  the  Navy,  Dean 
of  Faculty  of  Advocates,  fix  copies. 
Robert  Dundas,  Efq;  Solicitor  Gene- 
ral of  Scotland,  two  copies. 
Colonel  Alexander  Dundas. 


Mr 
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SUBSCRIBERS. 


Mr  John  Dundas,  Writer  to  Signet. 
Mr  James  Dundas,  Writer,  Edinb. 
The  Scots  College  of  Douay. 

Hon.  Arthur  Duff. 

Mr  Lauch.  Duff,  Writer  to  Signet. 
Right  Hon.  ^ir  David  Dalrymple, 
Bait.  Lord  Hailes. 

Sir  Jo.  Dalrymple  of  Cranfton,  Bart. 

Baron  of  Exchequer. 

Sir  Hugh  Dalrymple  of  North  Ber- 
wick, Bart. 

Captain  Dalrymple. 

James  Dalrymple,  Efq;  • 

Ja.  Dalrymple  of  Orangefield,  Efq; 
Sir  Robert  Darcy  Hildyard,  Bart. 

Sir  Alexander  Don  of  Newton,  Bart. 
Archibald  Douglas  of  Douglas,  Efq; 
William  Douglas  of  Bridgetoun,  Efq; 
W.  Danby,  Elq;  HighSheriff  of  York. 
James  Durham  of  Largo,  Efq; 

Ja.  Dewar  of  Vogrie,  Efq;  Advocate. 
Mr  F.  Dewar,  Surgeon,  Edinburgh. 
Alexander  Duncan  of  St  Ford,  Efq; 
Dr  And.  Duncan,  Phyfician,  Edin. 
Capt.  Andrew  Duncan,  St  Andrew’s. 
Mr  Andrew  Duncan,  junior,  Edin. 
The  Rev.  Dr  Alexander  Duncan  of 
Stonnywynd. 

Mr  Pat.  Duncan,  jun.  Writer,  Perth. 
Michael  Dorl'et,  Elq;  Bignore  Park, 
Suffex, 

James  Drummond,  Efq;  Advocate. 
Mifs  Drummond,  Coates. 

John  Drummond,  Efq;  New  Street, 
Spring  Garden. 

John  Davidfon,  Elq;  Depute-keeper 
of  the  Signet. 

John  Davidfon,  Efq;  Newcaftle. 
Thomas  Davidfon,  Efq;  Nevvcaflle. 
Captain  Dunbar. 


Mr  Wm.  Dunbar,  Writer  to  Signet. 
Mr  Ro.  Donaldfon,  Writer  to  Signet. 
Mr  Ja.  Dunlop,  Merchant,  Glafgow. 
Mr  John  Dunlop,  Mercht.  Glafgow. 
Mr  Ro.  Dunlop,  Mercht.  Glafgow. 
Mr  Ro.  Dunmore,  Mercht.  Glafgow. 
Mr  Ja.Dennifton,jim.  Mer.  Glafgow. 
Mr  Jo.  Durno,  Advocate,  Aberdeen. 
Mr  Al.  Duthie,  Advocate,  Aberdeen. 

E. 

Right  Hon.  Earl  of  Eglinton,  two 
Copies. 

Right  Hon.  Lord  Elphinftone. 

The  City  of  Edinburgh,  two  copies. 
The  Univerfity  of  Edinburgh. 

Right  Hon.  William  Eden. 

Hon.  Henry  Erfkine,  Advocate. 
Hon.  Thomas  Erfkine. 

Sir  James  Erfkine,  Bart,  two  copies. 
Sir  William  Erfkine. 

Erfkine  of  Mar,  Efq ; 

Erfkine  of  Cardrofs,  Efq; 
Methven  Erfkine  of  Cambo,  Elq; 

J.  Erfkine,  Efq;  Advocate. 

Dav.  Erfkine,  Efq;  Writer  to  Signet. 
Hon.  G.  K.  Elphinftone. 

Alex.  Elphinftone,  Efq;  Advocate. 
Tho.  Eagle,  Efq;  Park-ftreet,  Briftol. 
Mr  Thomas  Elder,  Merchant,  Edin. 
Mr  Ch.  Elliot,  Bookfeller. 

Right  Lion.  Earl  Fitz-William.  ^ 
Right  Hon.  Countefs  Fitz-William. 
Hon.  George  Fitz-William. 

Right  Hon.  Charles- James  Fox. 

Sir  Ad.  Fergufon  of  Kilkerran,  Bart. 
George  Fergufon,  Efq;  Advocate. 
Wm. Fergufon  of  Raith,  Efq;  3 copies. 

Mrs 


f 


SUBSCRIBERS. 


vii 


Mrs  Fergnfon  of  Raith. 

James  Fergufon  of  Pitfour,  Efq; 
Alexander  Fergufon,  Efq;  Advocate. 
Neil  Fergufon,  Efq;  Advocate. 

Sir  William  Forbes  of  Pitfligo,  Bart. 
William  Forbes  of  Callender,  Efq; 
two  copies. 

Capt.  Jonathan  Forbes,  Newcaftle. 
Mr  Alex.  Forbes,  Writer  to  Signet. 
Mr  Alex.  Forbes,  jun.  Writer,  Edin. 
Tho.  Fotheringham,  Ffq;  of  Powrie, 
two  copies. 

Col.  Fotheringhame,  ift  reg  of  Gds. 
Mr  Frederick  Fotheringham,  Writer 
to  the  Signet. 

Mrs  Fletcher  of  Ballinflioe. 

Mr  Arch.  Fletcher  Writer  to  Signet. 
William  Fullarton  of  Carftairs,  Efq; 
George  Fullarton,  Efq;  Colledlor  of 
the  Cuftoms,  Leith. 

Charles  Fullarton  of  Kinnaber,  Efq; 
James  Fullarton-Carnegie,  Efq;  Ad- 
vocate. 

Ar.  Dingwall-Fordyce  of  Ciilfh,  Efq; 
Colin  Falconer  of  Redhall,  Flfq; 
William  Fiddler  of  Carrifton,  Efq; 
Rev.  Mr  Jo.  Farquharfon,  Principal 
of  the  Scots  College  of  Douay. 
David  Fife,  Efq;  Drumgight. 

William  Farquharfon,  Efq;  Advocate. 
Alex.  Frafer,  Eltj;  Staples  Inn. 

Mr  Win.  Fleming,  Mercht.  Glafgow. 
Mr  William  Fettes,  Merchant,  hdin. 
Mr  Will.  Ford,  Merchant,  Montrofe. 

G 

Moll  Hon.  Marquifs  of  Grahame. 
Right  Hon.  Earl  of  Glencairn,  three 
copies. 

Right  Hon.  Countefs  of  Glencairn. 


Right  Flon.  Earl  Gower,  Lord  Privy 
Seal. 

Right  Hon.  Lord  Gray. 

The  Univerfity  of  Glafgow. 

Right  Hon.  William  Grenville. 

Hon.  A.  Gordon,  Lord  Rockville. 
Hon.  Baron  Gordon. 

George  Gordon,  Efq;  Advocate. 
Hon.  Francis  Garden,  Lord  Gar- 
denflon,  three  copies. 

James  Gardyne  of  Middleton,  Efq; 
Right  Rev.  Dodlor  John  Geddes. 
Robert  Graham  of  Fintry,  Efq; 
Robert  Graham  of  Gartmore,  Efq; 
John  Graham  of  Meiklewood,  Efq; 
George  Graham  of  Flemington,  Efq; 
James  Graham  of  Meathie,  Efq; 

Mr  Arch.  Graham,  Mercht.  Glafgow. 
Mr  Th.  Graham,  Writer,  Glafgow. 
Mr  Wal.  Graham,  Mercht.  Glafgow. 
John  Guthrie  of  Guthrie,  Efq; 
James  Guthrie  of  Craigie,  Efq; 

Mr  Harie  Guthrie,  jun.  Writer,  Edin. 
Henry  Glasford,  Efq; 

Dr  Dav.  Gnodfir,  Phyfician,  Leven, 
Colonel  Grant  of  Moy. 

James  Grant  of  Corrimonic,  Efq;. 
Advocate. 

William  Grant,  Efq;  Advocate. 

Mr  John  Grant,  Merchant,  Leith. 
Mr  Alexander  Greig,  Montrofe. 

Mr  James  Greig,  Writer,  Edin. 
John  Gregfon,  Efq;  Stoneridge. 

Mr  James  Gray,  AVriter,  Edin. 

Mr  Robert  Gray,  Solicitor  at  law. 
Capt.  Th.  Gilfillan,  late  71  ft  reg. 

Mr  A.  Gardiner,  Mercht.  Montrofe. 
Mr  John  Gillies  Dalnotter. 

Mr  Colin  Gillies,  Merchant,  Brechin. 
Mr  Ad.  Glegg,  Merchant,  Montrofe. 

Hon, 
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Mr  John  Grieve,  Merchant,  Edin. 
Mr  Ch.  Grierfon,  Mercht.  Glafgow. 

II 

His  Grace  the  Duke  of  Hamilton. 
Right  Hon.  Earl  of  Hadington 
Right  Hon.  Earl  of  Hyndford. 
Right  Hon.  Earl  of  Hopetoun,  three 
copies. 

Right  Hon.  Lord  Hawke,  2 copies. 
Right  Hon.  Lord  Harrowby, 

Right  Hon.  Lord  Haddo. 

Hon.  Capt.  R.o.  Hamilton^Lindfay. 
William  Hamilton  of  Wilhaw,  Efq; 
Alex.  Hamilton,  Efq;  Advocate. 

Dr  A1  ex.  Hamilton,  Phyfician,  Edin. 
Dr  Ja.  Hamilton,  Phyfician,  Edin. 
Capt,  James  Hamilton  of  Broomhill. 
Mr  William  Llamilton  Upholfterer. 
Mr  Ja.  Hamilton  Shipmafter,  Leith. 
Hon.  Ch.  Hope-Weir  of  Craigiehall. 
Charles  Hope,  Efq;  Advocate. 

Right  Hon.  James  Hunter- Blair, 
Lord  Provoft  of  Edinburgh. 
Charles  Hunter  of  Burnfide,  Efq; 
Robert  Hunter  of  ddiurRon,  Efq; 
Dr  James  Llunter  Phyfician. 

Mir  John  Halket  of  Pitfirran,  Bart. 
Mr  John  Halket  Ivedor  of  the 
Grammar  School  St  Andrews. 

Sir  John  Hendeifon  of  Fordell,  Bart. 
Robert  Henderfon,  Efq;  Advocate. 
Matthew  Henderfon,  Efq; 

Mr  John  Henderfon  Archited. 

Mr  William  Henderfon  Glafgow. 
John  Hay  of  Leys,  Efq  ; 

Charles  Hay,  Efq;  Advocate. 

Mr  lames  Hay  junior,  Writer. 
Jofe'ph  Harford,  Erq:  Dughton  Street, 
Briftol. 


James  Eleggle  of  Pitleflie,  Efq; 
George  Home  of  Argaty,  Efq; 
David  Home,  Efq;  Advocate. 

Mr  Ja.  Home  Writer  to  the  Signet. 
G.  Buchan- Hepburn,  Efq;  Advocate, 
James  Hepburn,  Efq; 

Roger  Hog  of  Newlifton,  Efq; 
William  Honyman,  Efq;  Advocate. 
Rev.  Dodor  Elenry. 

Mr  Will.  Haggart,  Merchant,  Leith. 
Mr  Hawkfweil,  Chamberl.  of  Briftol. 
Mr  James  Hardie  Writer,  Edin. 

Mr  Ja.  Horn  Writer  to  the  Signet. 
Lieut.  Will.  Horn,  late  of  77th  Reg. 
Mr  Ja.  Hughes,  Attor.  at  Law,  Briftol. 
Mr  David  Hutchiion,  Writer,  Glaf, 
Mr  Thomas  Hopkirk,  Glafgow. 

I 

Robert  Jamiefon,  Efq; 

Mr  Jo.  Jamefon,  jun.  Mercht.  Leith. 
Dr  Ro.  Jamefon,  Phyfician,  Jamaica. 
Mr  Henry  Jamefon,  Banker,  Edin. 
Adam  Inglis,  Efq,  Advocate. 

Gilbert  Innes  of  Stowe,  Efq; 

Mr  Cha.  Innes  Writer  to  the  Signet. 
James  Irvine  of  Kingcoufie,  Efq; 
John  Irvine,  Efq;  Temple,  London. 
Mr  Will.  Ingram,  Mercht.  Glafgow. 
Mr  John  Johnfton  Farmer  at  Crudie. 
K 

Right  Hon.  Earl  of  Kelly. 

Right  Hon.  Earl  of  Kinnoul. 

Right  Hon.  Earl  of  Kintore. 

Right  Hon.  Lord  King. 

E.Kinloch,  Efq;  young. of  Gilmerton. 
John  Kinloch  of  Kilrie,  Efq; 
Thomas  Kennedy  of  Dunure,  Efq; 

Kerr  of  Blackfliidls,  Efq; 
Mr  William  Kerr,  fen.  Mercht.  Leith. 

Jo. 
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Jo.  Keith,  Efq;  Col.  Cuft.  Montrofe. 
Mr  H.  King,  Iron-monger,  Briftol, 

L 

Moft  Hon.  Marquis  of  Lanfdown, 
two  copies. 

Right  Hon.  Earl  of  Lauderdale. 
Right  Hon.  Earl  of  Loudoun. 

Right  Hon.  Lord  Loughborough, 
Lord  Chief  Juftice  of  the  Court 
of  Common  Pleas,  two  copies. 
Right  Rev.  Lord  Bifhop  of  Landaff. 
Hon.  Major  Gen.  Alexander  Leflie. 
Hon.  Captain  Leflie. 

John  Leflie,  Efq;  Buckingham  Street. 
Mr  Wm.  Leflie  Writer  to  the  Signet. 
Jofeph  Liddel  of  Moorhoufe,  Efq; 
Henry  Lindfay,  Efq; 

Patrick  Lindfay,  Efq; 

Mr  James  Lindfay,  Merchant,  Leith. 
William  Charles  Little  of  Liberton, 
Efq;  Advocate. 
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PREFACE. 


E Criminal  Records  of  a Country  are  an  hijlortcal  monument 
of  the  ideas  of  a People^  of  their  manners  and  jurifprudence  t 
And  in  the  days  of  ignorance  and  harbarifm.^  they  exhibit  a ftriking^ 
but  hideous  picture  of  human  nature,  Phe  records  of  Scotland.^  in 
particular.,  prefent  fuch  a frequent  difplay  of  the  extravagcmce  of 
the  human  mind.,  as  amufes  the  fancy  after  the  •weartfome  detail  of 
form.,  and  the  difgufing  reprefentation  of  guilt.. 

While  ihofe  materials  gratify  curiofty,  they  alfo  afford  ufeful  in- 
formation. They  fhoiv  ivhat  bitter  fruits  are  produced  under 
the  gloomy  climate  of  a tyrannical  Go’vernment,  and  a fuperfitious 
Priefhood ; and  they  afford  us  ample  ground  of  confolation.,  ivhen 
nve  compare  thofe  bitter  fruits  ’with  the  bleffings  ’which  ’we  enjoy 
under  a free  government,  and  in  an  enlightened  age. 

To  prefent  thefe  trials  unabridged,  •would  be  to  fatigue  the  rea- 
der •with  tedious  rubbi/Io  ; and  to  deliver  them  •without  illuflra- 
tion  or  remark,  would  be  to  deprive  them  of  that  fund  of  entertain- 
ment and  information  which  they  ought  to  poffefs.  But  the  man- 
ner in  which  I thought  it  advij cable  to  publifh  them  has  laid  me 

under 
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under  certain  difadvantages^  viz.  the  necejfity  of  delivering  my 
ovun  opinion  upon  a variety  of  difficult  and  important  cafes ; and 
of  undergoing  no  inconftderable  degree  of  labour. 

In  the  courfe  hoivever  of  my  fearch,  into  voluminous^  obfcure^ 
and  mutilated  Records^  I derived  great  benefit  and  fatisfaliion^ 
from  the  polite  and  chearful  affiifiance  afforded  me^  by  the  Gentle^ 
men  in  all  the  Publick  Offices  vohich  I had  occafion  to  confult ; 
and  in  particular  from  that  of  Mr  Norris,  Depute  Clerk  of 
^ JuJliciary^  and  of  the  Meffirs  Robertsons,  Keepers  of  the  Re~ 
cords  in  the  General  Regifier^  vuhofe  judicious  and  liberal  aid 
greatly  alleviated  the  trouble  of  my  voork.  And  if  it  fhall  be  ho- 
noured voith  the  publick  approbation^  I fhall  think  myfelf  amply  re- 
compenfed  for  the  toil  of  a long  and  laborious  refearch, 

Edinburgh,  August  i, 

1785, 
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Page  32.  line  6.  for.  In  the  whole  of  the  depofitions  there  is  not  a word  of  the 
Earl’s  belt  and  magic  charafters,  nor  of  his  riot  bleeding  till  the  belt  was  unloofed, 
and  of  the  fummons  againft  the  Earl  of  Gowrey’s  heirs,  and  the  indidments  againft 
his  followers  who  were  executed  at  Perth ; read, — In  the  whole  of  the  depofitions,  and 
of  the  fummons  againft  the  Earl  of  Gowrey’s  heirs,  and  of  the  indidments  againft  his 
followers  who  were  executed  at  Perth,  there  is  not  a word  of  the  Earl’s  belt  and  ma- 
gic charaders,  nor  of  his  not  bleeding  till  the  belt  was  unloofed. 

Page  370.  line  ^-fir,  ‘ tolerant  read,  intolerant. 
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CRIMINAL  TRIALS. 


OF  TREASON. 


Trial  of  yohn  Majler  ^ of  Forbefs^for  confpiring  to  ajfafjmatc 
King  "-fames  V, for  exciting  a mutiny  in  the  King* s hof^  and 
for  attempting  to  facrifice  part  of  the  army  to  the  Englifh. 


JOHN  Mafter  of  Forbefs,  on  the  I2ch  of  June  1536,  was  1536 
accufed  by  George  Earl  of  Huntly,  before  the  King  and  ' — » — ’ 
the  Lords  of  the  Privy  Council,  of  the  crime  of  Treafon.  The 
Treafon  charged  was,  that  the  accufed  had  confpired  f the 
King’s  death,  by  meditating  to  kill  him  with  the  fhot  of  a cul- 

A 


Venn, 


* Majler  of  Forbefs  is  a Scottifh  phrafe,  fignifying  eldeft  fon  and  heir-apparent 
of  Lord  Forbefs,  and  fo  of  the  eldeft  fon  of  any  Baron.  f Records  of  Judicia- 
ry, 1 2th  June  1536. 
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153^  verin,  when  his  Highnefs  was  in  the  borough  of  Aberdeen. 
The  Matter  of  Forbefs  protetted  his  innocence,  which  he  offer- 
ed to  maintain  by  fingle  combat.  The  Earl  of  Huntly  declared, 
that  his  informers  were  not  prefent  ; .but  he  would  bring  a land- 
ed mam  or  gentleman^  who  would  avow  the  charge  before  the 
King  any  day  his  Highnefs  would  appoint,  and,  failing  thereof, 
he  took  up  the  pledge. 

The  Privy  'Council  having  taken  the  Earl  of  Huntly  bound, 
under  the  penalty  of  30^000  ^ merks,  to  make  good  his  accu- 
fation  before  the  King?  or  the  Court  of  Jutticiary  at  Edinburgh, 
againtt  the  firtt  of  the  enfuing  month  of  July;  they,  at  the  fame 
time,  ordered  a herald  to  charge  the  Matter  of  Forbefs  to  enter 
himfelf  prifoner  in  Edinburgh  cattle  againtt  eleven  o’clock  next 
forenoon,  under  the  pain  of  treafon  ; or,  at  leatt,  to  find  furety, 
to  the  amount  of  20,000  merks^  to  ttand  trial  on  the  day 
appointed  ; alfo,  that,  during  his  refidence  in  Edinburgh,  he 
fhould  not  approach  nearer  the  Royal  palace  than  the  Nether- 
bow-port  ; and  that,  when  it  fliould  pleafe  his  Majetty  to  vifit 
the  town,  the  Matter  of  Forbefs  fliould  confine  himfelf  within 
his  own  apartments. 

No  further  procedure  was  held  in  this  matter  till  the  8th  of 
December*,  when  the  Kirrg  direded  a warrant  to  the  Privy  Coun- 
cil, requiring  them  to  give  orders  to  the  Juttice  Clerk  to  take 
furety  from  Lord  Forbefs,  as  well  as  the  Matter  of  Forbefs,  that 
each  of  them  remain  in  Edinburgh  cattle  till  they  find  bail,  to 
the  t extent  of  10,000  merks,  to  appear  and  ttand  trial  when 
called  on. 

On 

* For  the  value  of  Scottish  money  in  thofe  times,  fee  Arnot’s  Hift.  of  Edin- 
, burgh,  p.  87.  90.  &c.’  t Rec.  of  Juft,  i ith  December  1536.  14th  July 
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On  the  14th  of  July  1537,  he  was  tried  for  High  Treafcii  be- 
fore the  Earl  of  Argyle,  Juftice-General,  and  the  CommifTioners 
of  Judiciary.  The  indidlment  contained  feveral  charges,  ‘ I’hat 
‘ the  prifoner  was  guilty,  art  and  part  of  a treafonablc  and 
‘ abominable  confpiracy  to  perpetrate  murder  f upon  the  King’s 

* mod  noble  perfon,  by  the  diot  of  a culverin,  when  his  High- 
‘ nefs  was  in  his  borough  of  Aberdeen,  for  the  purpofe  of  ad- 
‘ minidering  judice  within  the  northern  parts  of  his  realm  : 
‘ That  he  was  concerned,  art  and  part ^ in  the  treafonablc  mu- 

* tiny  which  arofe  in  the  lad  Royal  army  that  marched  to  the 
‘ borders,  for  national  defence,  againd  the  Englifli  forces,  the 
‘ Scottidi  army  being  then  at  Jedburgh  ; and  that  he  traiteroudy 
‘ confpired  the  dedruflion  of  a part  of  the  army  raifed  to  oppofe 

* the  incurfions  and  ravages  of  our  ancient  enemies  of  E'ng~ 

* land,  who  were  hovering  upon  the  borders,  to  the  imminent 
‘ peril  of  the  army,  and  to  the. great  danger  of  the  date  : Alfo, 

‘ that  he  traiteroudy  aided  our  faid  enemies  of  England.’ 

Fifteen  perfons,  fome  of  them  men  of  didinguifhed  rank,  and 
.all  of  them  of  refpcdtable  dation,  fat  upon  the  jury.  They 
were,  Robert  Lord  Maxwell,  William  Mader  of  Glencairn, 
Knight,  Sir  John  Melville  of  Raith,  John  Hume  of  Colden- 
knows,  George  Crawfurd  of  Feddorat,  Alexander  Ledie  of  Pit- 
caple,  John  Pantoun  of  Pitmidden,  David  Duncanfon  of  Stan- 
dandanes,  John  Ledie  of  Bouquhaine,  Nicholas  Rofs  of  Auch- 
lodin,  James  Garioch  of  Killdane,  George  Ledie  of  Newledie, 
John  Gumming  of  Cullen,  Charles  Dempder,  and  William  Lef- 
lie  of  Coclarachie.  The  jury  found  him  guilty  of  the  whole 

A 2 crimes 

* Art  and  part  is  a phrafe  in  the  Scottifh  law,  which  denotes,  aiding  and  abet- 
ting. It  fignifies  the  fame  with  the  Latin  phrafe  ope  et  confilio.  I-  The 

indiftment  is  in  Latin,  the  verdid  in  Englifh. 
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^537  crimes  charged  againft  him,  article  by  article.  Sentence  was 
then  pronounced  upon  him,  ‘ forfeiting  his  life,  lands,  and 
‘ goods,  moveable  and  immoveable  ; ordaining  him  to  be  harl^ 
‘ td  ^ through  the  caufeway  of  Edinburgh,  and  hanged  on  the 
‘ gallows  till  he  be  dead,  and  to  be  quartered  and  dilmeinbered 
‘ as  a traitor.’ 

Drummond  of  Hawthornden,  and  the  later  ScottiOi  writers, 
have  thought  proper,  for  what  reafon  1 know  not,  to  pronounce  *]' 
decidedly  that  this  was  an  unjiift  fentence.  The  following  rea- 
Tons,  however,  lead  me  to  think,  that  we  are  by  no  means  en- 
titled to  conclude  that  the  jury  returned  an  iniquitous  verdict, 
which  was  to  infer  fo  dreadful  a doom  ; and  that  our  idea  of  the 
prifoner’s  innocence  cannot  exceed  bare  conjedure.  The  evi- 
dence given  on  his  trial  is  not  recorded  in  the  books  of  judi- 
ciary, nor  w’as  it  in  life  to  be  taken  dov*?n  at  that  period  ; 
and  the  prefumption  furely  is,  that  a jury  w’ould  not,  contrary 
to  their  convidion,  facrifice  the  life,  fortune,  and  fame  of  a fel- 
low citizen. 

About  this'period  two  inveterate  fadions  fprang  up  in  Scot- 
land. Lord  Forbefs  was,  perhaps,  the  very  firft  man  of  rank  in 
the  north,  ‘ rnagnae  famil'iae  et  fadiionis  princepsW  who  profelTed 
the  dodrines  of  reformation  ; hence  we  may  fufped  the  par- 
tiality of  fucceeding  wmiters  when  treating  of  this  Lord  and  his 
family.  Such  of  the  proceedings  againft  the  prifoner  as  we  ftill 

can 

* Drawn  on  a hurdle.  f Drummond’s  Hid.  of  the  James’s,  p.  104. 

Scott’s  Hid.  of  Scotland,  p.  344.  % The  cafe  of  Go\vry  affords  a notable 

indance,  that  a champion  of  reformation  was  fure  to  find  In  his  party  advo- 
cates ready,  not  only  to  wipe  off  the  imputation  of  confpiracy,  but  to  retort  the, 
charge. 
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can  diftlndly  trace,  were  neither  harfh  nor  precipitate.  The  1537 
Earl  of  Ilundy,  the  accufer,  was  ordained  by  the  Privy  Council  '•-''vnJ 
to  find  furety,  to  the  amount  of  30,000  merks,  to  make  good  his 
acculation  ; whereas  the  prifoner,  and  Lord  Forbefs,  by  exprefs 
warrant,  under  his  Majelly’s  hand,  were  required  to  find  furety 
only  for  10,000  merks,  to  ftand  trial  when  called  on.  Up- 
wards of  thirteen  months  elapfed  between  the  accufation  and 
trial,  a period  furely  fuflicient  for  the  abating  of  paffion,  and  the 
invertigating  of  truth.  The  prifoner  was  a man  of  impetuous 
temper  and  profligate  life  ; a perfon  who,  although  many  be- 
lieved him  innocent  of  confpiring  the  King’s  death,  althou^L 
he  denied  it  on  the  fcaffold  ; yet  the  public  hardly  regretted  his 
fate,  on  account  of  his  profligacy  and  wickednefs  : And  he  him- 
fclf  acknowledged  that  he  deferved  to  die  for  the  murder  of  the 
J.aird  of  Meldrum.  Even  in  thofe  barbarous  times  it  was  not 
uncommon  for  a prifoner  to  be  acquitted  by  his  peers  of  a charge 
of  treafon.  Robert  Lord  Life  was  tried  before  the  King  him- 
felf,  by  fixteen  Lords  and  Barons*  of  Parliament,  who  pronoun- 
ced him  innocent  of  the  treafonable  correfpondence  with  the 
Englifli  with  which  he  was  charged.  And  Archibald  Douglafs, 
when  prcfecuted  for  the  treafonable  murder  of  Darnleyf,  in  the 
verdidt  of  his  jury,  experienced  the  like  juftice,  or  favour.  Two 
eminent  Scottilh  hiftorians  were  contemporary  with  the  Mafter 
of  Forbefs.  At  the  time  of  his  trial,  Buchanan  was  thirty-one 
years  of  age  ; and  Lefly,  it  is  probable,  was  about  tlie  fame  pe- 
riod of  life.  They  both  mention  the  confpiracy  to  aflaffinate 
the  King  ; but  fuch  is  their  inaccuracy,  that  neither  of  them 
takes  notice  of  the  charge  of  exciting  a mutiny  in  the  Scottifii 
army,  or  that  of  a treafonable  correfpondence  with  the  Englilh. 

Lefly  does  t not  infmuate  that  the  Mafter  of  Forbefs  fuffered  an 

unjufl: 

* :8th  March  1481.  Arnot’s  Hift.  p.  643..  | 26th  May  1^86. 

Lefly  de  Reb.  Geft.  Scotor.  p.  446. 
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1537  unjuft  fentence  ; but  obferves  that  his  father,  the  Lord  Forbefs, 
after  a tedious  confinement  in  Edinburgh  caftle,  on  the  fame  ac- 
count, upon  a more  minute  inveftigation,  was  exculpated  from 
every  fufpicion  of  guilt.  The  indecifive  ambiguous  report*  of 
Buchanan,  that  many  thought  the  Mafter  of  Forbefs  innocent 
of  meditating  an  afl'afii nation,  at  the  fame  tirne  that  his  other 
crimes  rendered  him  defervlng  of  death,  is  the  flippery  founda- 
tion on  which  the  careleffnefs  or  partiality  of  later  authors  has 
reared  the  fabric  of  his  innocence,  glittering  in  diftant  profpedb, 
but  vanifhing  upon  approach. 

I prefent  the  reader  with  the  paflage  from  Buchanan.  I will  ^ 
not  degrade  his  ftlle  by  attempting  to  tranflate  it.  ‘ Joannes 
‘ Forbofius,  juvenis  acer,  et  magnae  faniiliae  et  f axioms  princeps^ 

* ab  Huntileio  aemulo  creditur  oppreflus.  Erat  enim  quidamStra- 
‘ chanus,  homo  ad  quodvis  fiagitium  promptus,  multos  annos 
‘ Forbofio  valde  familiaris,  et  omnium  ei  nequiter  patratorum 
‘ aut  confeius^  aut  part  'iceps^  aut  auSlor.  Is  parum  (ut  rebatur)  ab 
‘ eo  pro  merito  cultus  ad  inimicum  ejus  Huntileium  fe  confert; 

‘ et  crimen  capitale,  ’vel  ad  eum  detulit^  vcl  ( ut  plurimi  putant ) 

* una  cum  eo  confinxit : Quod  Forbofius  videlicet,  ante  annos  com- 
‘ plures,  de  rege  occidendo  confilium  iniflet.  Id  crimen,  quanquam 
‘ nee  fatis  firmis  argumentis,  nee  idoneis  teftibus  fuiflet  probatum, 

‘ et  ftudia  inimicorum  in  judicio  neminem  laterent,  13  die  Julii, 

‘ a judicibus,  magna  ex  parte  ab  Huntileio  condueftis,  damnatus, 

‘ capite  luit.  Sed  ejus  fupplicium  vulgo  minus  trifte  fuit,  quod, 

‘ etfi  criminis,  ob  quod  poenas  dederat,  expertem  homines  crede- 
‘ rent,  tamen,  ob  fuperioris  vitae  facinora,  morte  non  indignum 

exijiimarent  * .* 

* Buclianani  Hift.  Lib.  14.  $ 53. 
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Mr  Archibald  Douglafs^  Parfon  of  Glafgo’w^for  the  Treafon- 
able  Murder  of  Henry  King  of  Scots. 

\ 

ARchibald  Douglafs  was  coufin  to  James  Earl  of  Mor- 
ton, Regent  of  Scotland.  By  him  he  was  appointed 
a Lord  of  Seflion  on  the  i ith  of  November  1578  ; and,  in  the 
interval  * between  the  downfall  and  execution  of  the  Regent, 
he  was  difinifled  from  the  bench. 

On  the  31ft  December  1580,  the  Earl  of  Morton,  and  the‘ 
prifoner,  were  both  accufed  before  the  Privy  Council  of  the  mur- 
der of  Darnley.  The  King  fent  privately  to  apprehend  the 
prifoner,  who  was  then  at  Norham ; but  he,  having  got  intelli- 
gence of  Morton’s  commitment  J,  fled  to  England;  and  Elifabeth, 
in  the  ufual  ftile  of  her  policy,  refufed  to  liften  to  James*s  re- 
peated entreaties  that  fhe  would  furrender  the  prifoner  to  juftice. 

After  being  degraded  from  the  bench,  the  parliament  pronoun- 
ced, in  abfence,  a decree  J of  forfaulture  § againfl;  him  in  the 
month  of  November  1581.  The  fame  parliament  pafled  an  adt 
of  approbation  of  the  Earl  of  Arran’s  )|  proceedings  concerning 
the  murder  of  the  King’s  father.  This  adl  fets  forth,  that  the 
Earl  of  Arran  liad  accufed  the  late  Earl  of  Morton,  and  Ar- 
chibald Douglafs,  as  guilty,  art  and  part^  of  the  murder  of  Darn- 
ley  ; that  Douglafs,  confcious  of  his  guilt,  had  fled  to  England, 
and  continued  fugitive.  And  a folemn  proteflation  was  entered  in 

parliament, 

* April  2(5.  1581.  f Spottifwood’s  Hillary,  p.  310.  348.  J This 

decree  is  not  entereci  in  the  rolls  of  parliament.  § Forfeiture.  ||  Capt. 

James  Stewart.  H Unprinted  Ads,  Oaober  24.  1581.  General  Regifter. 
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1586  parliament  by  many  Lords,  dignified  clergymen,  and  barons, 
that  nothing  ihould  hereafter  be  done  contrary  to  the  ftatutea 
enadcd  in  A.  D.  1571,  and  1579,  concerning  the  murderers  of 
the  King’s  father,  till  his  Highnefs  ftiould  be  of  age. 

At  what  time  the  prifoner  returned  to  Scotland  I know  not; 
but,  if  my  notion  of  his  trial  be  well  founded,  he  returned  in  the 
well  grounded  confidence  that  all  his  powerful  friends  did  not 
die  with  Morton. 

While  the  King  was  yet  a minor,  the  mlnifters  and  officers  of 
ftate  had  the  afl'urance  to  pafs  an  adf  under  the  Great  Seal  re- 
ftoring  the  prifoner,  in  his  Majefty’s  name  and  authority,  againft 
the  decree  of  parliament  forfaulting  him  for  the  murder  of  the 
King’s  father.  This  a£t  of  rehabilitation^  as  it  is  called,  contains, 
at  the  fame  time,  an  awkward  and  incongruous  claufe,  declaring, 
that,  if  the  prifoner  ffiould  be  found  guilty  of  the  murder,  the 
ad  ffiould  be  of  no  force  or  effed.  On  the  21ft  of  May  1586, 
within  three  weeks  after  the  date  of  the  former  ad  J,  the  prifon- 
er received  a pardon  under  the  Great  Seal  for  all  crimes  and 
treafons  committed  by  him,  except  the  murder  of  the  King’s  fa- 
ther, and  five  days  after  he  was  tried  for  that  murder. 


A commiffion  was  pafled  under  the  Quarter  Seal,  appointing 
Mr  John  Preiloun  §,  and  Edward  Bruce,  Advocates,  Commiffia- 
ries  of  Edinburgh,  to  fit  in  judgment  upon  the  prifoner,  who 

was 


* The  a£l:  1579*  c.  36.  prohibited  and  annulled  all  difpofitions  and  alienations  of 
goods  or  eflates,  made,  or  to  be  made,  by  any  perfons  convidled,  or  to  be  convidted, 
of  the  murder  of  Darnley,  or  of  the  Regent  Murray.  f Great  Seal  Records, 
May  I.  1586.  t Ibid.  May  21.  1586.  § Records  of  Jufticiary,  May  26. 
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was  brought  to  trial  on  the  26th  of  May  1586.  It  was  charged 
in  the  iiididtment,  that  the  prlfoner  *,  in  the  months  of  January 
and  February  1566,  along  with  James  late  Earl  of  Bothwell, 
James  Ormefton  of  that  Ilk^  Robert  Ormefton  his  uncle,  James 
Hay  t of  Talla,  John  Hepburn,  called  John  of  Bowtovvn,  and 
fundry  other  accomplices,  did  confpire,  and  finally  did  determine 
upon,  the  murder  and  parricide  of  the  late  Henry  King  of  Scots: 
That  the  prlfoner,  and  the  other  perfons  mentioned,  by  them- 
felves,  their  fervants,  and  their  accomplices,  were  guilty  of  per- 
petrating, aiding,  and  abetting,  the  treafonable  murder  of  Henry, 
and  of  William  Tailzeor,  and  Andrew  Mackaig,  his  grooms  J of 
the  chamber,  in  a lodging  befide  the  Kirk  of  Fields  in  the  burgh 
of  Edinburgh,  upon  the  loth  of  February  1566,  about  two 
hours  pad  midnight : That  they  burned  the  houfe,  and  blew 
it  up  in  the  air,  by  the  force  of  gun -powder,  which,  for  that 
purpofe,  they  had  recently  conveyed  into  vaults,  and  other  low 
and  dark  places  under  ground  : That,  thereby,  the  prlfoner  had 

B incurred 

* In  the  Ind}£tment,  he  is  defigncd  Mr  Archibald  Douglals  parfon  of  Glafgow  ; 
but,  in  the  rehabilitation  and  pardon  under  the  great  feal,  he  is  further  defigned  one 
of  the  ordinary  Lords  of  Seffion,  notwithftanding  he  appears  tp  have  been  difmif- 
fed  from  the  bench  in  April  1581. 

f It  was  this  James  Hay  of  Talla  and  John  Hepburn  who  a£lually  fet  fire  to  the 
match.  The  Earl  of  Bothwell,  and  others  of  his  accomplices,  waited  in  the  court- 
yard. As  it  was  a quarter  of  an  hour  ere  the  houfe  blew  up,  the  Earl  grew  iinpa. 
tient,  dreading  that  the  match  was  not  rightly'kindled,  and  would  have  gone  into 
the  houfe  to  fee  if  the  match  was  burning,  had  he  not  been  prevented  by  Hep- 
burn. The  confpirators  faw  the  houfe  rife  in  the  air,  heard  the  crack,  and  ran  off ; 
Bothwell  hied  himfelf  down  to  his  lodgings  in  the  palace  of  Holyroodhoufe,  and 
went  to  bed  for  half  an  hour,  till  the  event,  which  he  fo  well  knew,  was  announced, 
the  news  having  reached  the  palace.  (See  the  depofitions  of  four  of  the  confpirators 
who  fuffered  for  this  crime,  Anderfon’s  Colle£lions,  V61.  ii.  p.  165.)  No  mention 
is  made  in  thefe  depofitions  of  the  prifoner  Douglafs  having  been  prefent. 

J The  phrafe  in  the  libel  is  cuhiciilaris. 
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1586  incurred  the  pains  of  treafon,  and  ought  to  be  puniflied  by  the 
lofs  of  life,  fortune,  and  fame;  That,  further,  he  was  in  the 
treafonable  foreknowledge  of  the  crime,  and  concealed  it,  by 
which  he  had  incurred  the  like  penalty:  That,  as  another  cir- 
cumftance  of  his  being  guilty,  art  and  part ^ of  perpetrating  the 
faid  murder,  he,  in  the  hurry  and  buftle  which  accompanied  that 
deed  of  darknefs,  tint  his  ninvlis  which  next  day  being  found 
upon  the  fpot,  were  acknowledged  to  be  his:  That  his  guilt  was 
farther  confirmed  by  his  flight  into  England,  to  which  he  had 
recourfe  when  fiimmoned  before  the  Privy  Council  to  anfwer 
for  this  crime  : That  he  remained  in  E,ngland  feveral  years, 
which  was  a tacit  acknowledgement  of  his  guilt ; and  that,  in 
November  1581,  he  underwent  a fentence  of  forfeiture  for  the 
faid  erime:  That  his  intimate  friend,  John  Binning,  who  was 
convickd  and  executed  for  the  murder  in  June  1581,  did  fre- 
quently depofe  and  declare,  that  the  prifoner  was  guilty,  art  and 
part,  of  the  crime,  and  did  adually  devife  and  perpetrate  the 
fame;  and  that  Binning  repeated  this  declaration  in  prefence  of 
the  whole  people  at  the  place  of  his  execution  : And,  lajlly,  that 
James  Earl  of  Morton  before  his  death  confeflfed  his  foreknow- 
ledge of  the  murder,  and  declared  it  was  the  prifoner  who  re- 
vealed the  fame  to  him,  and  that  he,  the  prifoner,  was  adually 
prefent  at  the  committing  of  the  murder. 

V 

The  indidment  being  read,  the  prifoner  produced  a warrant 
from  his  Majefly,  direded  to  the  juftices,  requiring  them  to  ad- 
mit his  lawful  defences.  He  declared,  that,  irufting  to  his  in- 
nocence, he*  deflred  no  prolocutor;  and  he  pleaded,  that  the 
charge  of  foreknowledge  of  the  murder,  and  concealing  the  fame, 
ought  not  to  pafs  to  the  knowledge  of  an  aflize,  in  refped  of 

hiss 
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his  Majefty’s  pardon  ; and  the  Court  fuftalned  this  plea.  The  1586 
court  then  proceeded  to  name  a jury,  when  an  unufual  obftacle  ^ 
to  the  trial  occurred.  Of  the  perfons  fummoncd  to  be  upon  the 
jury,  a fufficlent  number  did  not  give  obedience  to  the  citation. 

The  abfent  jurymen  were  fined,  and  the  trial  flopped  ; but,  from 
whatever  caufe  the  abfent  perfons  declined  to  fit  on  this  jury, 
the  prifoner  had  no  mind  that  the  trial  fhould  be  interrupted. 

Nor  was  the  court  hoftile  to  his  wifhes.  It  continued  to  fit  in  a 
paufe  till  a precept  diredled  to  the  juflices  and  advocate-fubftitute 
was  procured  from  his  Majefly,  and  produced  by  the  prifoner. 

This  precept  fet  forth,  that  the  prifoner  'was  prefently  entered  in 
paniiel^  to  hand  trial  for  the  murder  of  Henry  ; that  the  trial 
flopped  through  the  not  appearing  of  a fufficient  number  of 
jurors;  and  it  required  the  judges  and  King’s  counfel  to  fup- 
ply  the  number  of  the  abfents  by  fuch  gentlemen  as  happen- 
ed to  be  at  the  bar,  or  in  the  court.  The  advocate  fubftitute 
defired  that  this  precept  might  be  entered  in  the  procefs  as  his 
warrant,  and  trial  proceeded. 

The  nine  jurymen  who  appeared,  in  confequence  of  their 
fummons,  were  Patrick  Mafier  of  Gray^  chancellor  (/.  e.  fore- 
man) of  the  jury,  James  Colvill  of  Pafler  Weemyfs,  Robert  Lo- 
gan of  Refalrigi  Andrew  Gray  of  Dunynald,  Andrew  Logan 
younger  of  Cotfield,  Gilbert  Gray  of  Baldinran,  Mr  Samuel 
Cockburn  of  Templehall,  George  Home  of  Spott,  Patrick 
Johnfton  younger  of  Elphinflon.  Thofe  who  were  picked  from 
the  bar,  and  added  to  the  lift,  were  William  Ker  younger  of 
Ancrum,  Alexander  Baillie  of  Littlegill,  Mafter  Robert  Fawfide 
younger  of  that  Ilk,  Gavin  Carmichael  of  Wrichtflands,  James 

B 2 Logan 
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1586  Logan  of  Parfonfknows  Andrew  Ker  of  Greenhead,  George 
’ — ’ Hamilton  of  Prefton,  and  Walter  Ker,  brother  to  the  Laird  of 
Greenhead. 

Seventeen  jurymen  fat  on  this  trial  ; this  was  uncommon,  but 
not  unprecedented  f.  Nineteen  were  fummoned  to  be  upon  it, 
of  whom  only  obeyed  the  citation.  The  ten  who  abfented 
themfelves  were,  Sir  Archibald  Napier  of  Edenbellie,  Knight,  Sir 
John  Edmeftoun  of  that  Ilk,  George  Home  of  Wedderburn,  A- 

lexander  Dalmahoy  of  that  Ilk, Mow-bray  of  Barn- 

bougie,  Fraiicis  Douglafs  of  Borg,  Thomas  Otterbourne  of  Red- 
hall,  George  Home  of  Broxmouth,  Robert  Lord  Seytbun,  and 
Patrick  Cargill  of  that  Ilk.  They  were  fined  L.  14  each  for 
their  difobedicnce. 

It  might  naturally  be  expeded,  with  regard  to  perfons  even  in 
the  refpeaable  fphere  of  life  to  which  thefe  jurymen  belonged, 
that  the  lapfe  of  two  hundred  years  fhould  have  configned  their 
' adions,  their  charaflers,  and  their  attachments,  to  oblivion. 
This,  however,  is  far  from  being  the  cafe  ; and,  from  the  cir- 
ciimfiances  concerning  the  jurymen  which  I am  ftill  able  to  trace, 
I am  confirmed  in  the  notion,  that  this  was  a collufive  trial,  de- 
vifed  w^ith  no  other  purpofe  than  to  fcreen  the  prifoner  from  the 
confequences  of  guilt  ; a notion  ftrongly  fug^efied  by  the  royal 
pardon  and  aft  of  rchahUitation,  the  fhyncfs  of  jurymen  to  fit 
upon  the  trial,  the  prifoner’s  producing,  and  in  all  probability />ra- 
curing  a royal  precept  to  force  on  the  trial,  by  fupplying  the  ab- 
fent  jurymen  with  thofe  perfons  who  happened  to  be  at  the  bar, 

or 

* Parfoniknoivs  was  a part  of  the  eftate  ofReftalrig.  It  is  the  fpot  on  which 
the  houfe  of  Mr  Alexander  Robertfon,  one  of  the  principal  clerks  of  feffion>,  is 
now  built.  "I;  Craig  de  Feudis,  p.  49* 
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or  in  the  court,  the  former  of  whom,  It  mufl;  be  prefumed,  were 
his  friends  j and  finally,  by  the  jury’s  returriing  a verdid,  which 
feems  contrary  to  fa£t,  perhaps  alfo  to  law  and  evidence.  How- 
ever infamous,  however  aftonifhing  it  may  appear  to  us,  yet  one 
of  the  original  jurymen  who  were  fummoned  on  this  trial, 
George  Home  of  Spott*,on  the  i6th  of  June  1582,  was  himfelf 
tried  and  acquitted  for  this  individual  murder.  And,  in  his  in- 
di<flment,  it  w^as  directly  charged,  that  he  was  guilty  of  the  mur- 
der ; or,  at  leaft,  that  he  had  previous  knowledge  of  it,  and  con- 
cealed the  fame,  and  perfeSily  knew  that  the  prifoner^  and  John 
Binning^  the  prifoner^ s fervant , were  perpetrators  of  the  murder. 
Another  of  the  jurymen  was  Robert  Logan  of  Refialrig,  who 
w’as  convided  and  forfeited  for  his  concern  in  Gow'ry’st  confpi- 
racy.  A third  perfon,  the  Mafter  of  Gray,  chancellor  of  the 
jury,  In  the  courfe  of  that  very  year,  w’as  fent  by  King  James 
ambaflador  to  England  to  intercede  for  Queen  Mary’s  life.  On 
this  embaffy,  fo  faithfully  conduded,  fo  fortunately  terminated, 
Douglafs  the  prifoner  had  been  formerly  fent  : But  his  fide- 
lity being  fuipcded,  the  Mafter  of  Gray,  and  Sir  James  Mel- 
ville, w'ere  appointed  to  fupd'fede  hiu^  ; and  the  languor  or  du- 
plicity of  the  prifoner’s  condud  yielded  In  point  of  treachery  to 
the  condud  of  Gray  his  fucceflbr.  Inftead  of  interceding  for 
the  captive  Queen,  the  Mafter  of  Gray  urged  Elizabeth  to  exe- 
cute the  fentence,  reminding  her  of  the  mean  adage,  Mortiii  non 
mordent.  He  was  fentenced  for  his  treachery  to  perpetual  ba- 

nilhment  ; 

* MS.  Abftra^l  of  the  Records  of  Jufticiary  In  the  Advocate’s  Library,  Voh  i. 
p.  1 13.  t Sponlfwood’s  Hiftory,  p.  457.  509.  ; Robertfjn’s  Hidory, 

Vol.  ii.  p.  258.  X Robertlbn’s  H.ftory,  Vol.  ii.  p.  167.  182  ^^,6.  Append.. 

No.  13.  14.  5 Spottifwood,  p.  351.  352.  353.  Spottifwood  is  here  inaccurate.  He 
addrefles  a letter  of  the  King  to  the  Mafter  of  Gray,  wh:,n  was  truly  addrclTed  U> 
the  prifoner,  and  dated  long  before  Gray  fet  out  on  his  embafly. 
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1586  nllliment ; and  finally,  he  adlcd  as  Queen  ElizabetVs  fpy  in 
' Italy  *. 

The  coiinfel  for  the  profecutlon,  in  order  to  prove  the  indi(fl;- 
ment,  produced  the  procefs  of  forfeiture  for  this  crime,  led  in 
Parliament  againft  the  priloner,  and  fentence  following  upon  it, 
in  November  1581. 

The  prifoner,  in  his  defence,  denied  fimpliciter  the  firft  article 
of  the  libel  **,  ’viz.  the  adlual  murder,  and  being  concerned  in 
it,  art  and  part.  As  to  the  lofmg  his  ni’wles.^  he  averred  it  to  be 
falfe,  and  required  the  fame  to  be  proved  by  any  perfon  who 

, wa« 

* To  throw  every  light  on  this  niyfterlous  trial,  as  well  as  the  fubfequent  trials 
of  the  Earl  of  Gowry,  and  Logan  of  Reftalrig,  it  may  not  be  amifs  to  ftate  the 
following  genealogical  anecdotes,  as  they  will  further  illuftrate  the  affinity  be- 
tween the  families  of  Gowry,  of  Gray,  of  Logan  of  Reftalrig,  of  Colville  of  Eafter 
Weemyfs,  and  Johnfton  of  Elphinfton.  Several  perfons  of  the  name  of  Gray  and 
Logan  were  upon  the  jury  ; and  three  of  the  name  of  Ker.  The  Kers  and  the 
Logans  were  nearly  allied  ; This  William  Ker  younger  of  Ancrum,  had  an  aunt, 
Janet  Ker,  who  got  certain  lands’*  from  her  father,  A.  D.  1519.  And  in  the 
family  vault  of  Logan  of  Reftalrig,  there  ftill  remains  a ftone  bearing  this  infcrip- 
tion  f,  ‘ Lady  Jonet  Ker,  Lady  Rejlalrig,  quka  departed  this  life  iqth  May  1526.* 
They  were  again  allied  in  the  perfon  of  Robert  Logan  himfelf,  whofe  Lady’s  name 
was  Marion  Ker  L William,  fecond  Lord  Ruthven,  who  died  A.  D.  1553  §,  had 
a daughter  Barbara,  married  to  Patrick,  fixth  Lord  Gray,  father  to  the  Majler  of 
Gray,  who  fat  on  this  jury.  He  had  another  daughter  Margaret,  married  to  James 
Johnfton  of  Elphinfton.  William’s  fon,  Patrick,  third  Lord  Ruthven,  who  was 
concerned  in  the  murder  of  Riccio,  had  a daughter,  Ifobel,  married  to  Sir  James 
Colville  of  Eafter  Weemyfs.  Patrick,  6th  Lord  Gray,  and  father  to  the  celebrated 
Mafter  of  Gray,  married  Barbara  Ruthven,  fifter  to  Patrick  3d  Lord  Ruthven,  and 
aunt  to  William  firft  Earl  of  Gowry.  Agnes  Gray,  fifter  to  the  6th  Lord  Grayj 
and  aunt  to  the  Majler,  was  married  to  Sir  Robert  Logan  of  Reftalrig,  father  to 
Robert  Logan,  who  was  forfeited  for  Gowry’s  confpiracy. 

**  Libel  is  the  Scottilh  law-term  for  indiEiment. 

* Douglafs’s  Peerage,  p.  418.  4I9.  f .Arnot’s  Hiftory  of  Edinburgli,’p,  257.  ^ Record  of 

Signatures,  I5tb  July  4607,  6tli  April  i6jc.  § Douglafs’s  Peerage,  p 305.  3Ut- 
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was  prefent  at  the  finding  of  them,  or  who  had  feen  them  at  1586 
any  time  from  that  period  to  the  prefent  hour  : That  the  cir-  ^ — ' 
cumftan'-e  of  lofing  his  mwles  could  not  be  inftrudled  by  Bin- 
ning’s  depofition,  declaring  that  the  piifoner  went  forth,  armed 
in  his  fecret  and  Jleel  bonnet^  to  the  committing  of  that  horrible 
crime  ; for  the  road  between  the  prifoner’s  lodging  and  the  place 
where  the  murder  was  committed,  was  by  no  means  fit  for  an 
armed  man  “ to  pofs  'With  j*  'weli'uat  m'lvles  to  Jick  a deed 
That,  in  all  probability,  no  fuch  thing  was  found  there,  and  that 
it  was  but  a mere  lidion.  As  to>the  inference  of  guilt,  drawn 
from  his  flight  into  England,  upon  getting  intelligence  that  he 
was  accufed  before  the  King  and  Privy  Council  of  this  treafon- 
ablc  crime,  on  the  lafl;  day  of  December  1580,  and  his  fliortly 
afterwards  being  forfeited  for  the  famCj  he  declared  that  he  ab- 
fented  himfelf  from  the  realm  out  of  a jud  fear,  which  would 
have  moved  any  man  ; for  his  whole  goods  and  poflTeflaons 
^ had  been  intromitted  'with^  before  any  attaching  but  that, 
fpecdily  after  his  leaving  the  realm,  and  as  foon  as  he  got  infor- 
mation that  he  was  charged  with  this  horrible  crime,  of  which 
he  was  innocent,  he  inftruded  the  Queen  of  England’s  ambalfa- 
dor  in  Scotland,  for  the  time,  to  offer,  in  the  prifoner’s  name, 
to  prefent  him  to  the  King,  that  he  might  fland  trial,  ‘ upon 
‘ condition  that  there  Jljould  be  deputed  unfufpedied  judges  and 
‘ perfons  of  afjize  whereunto  his  Highnefs  anfwered,  ‘ Tfhat 
* he 'would  not  indent '•with  his'fubjedl.'  As  for  the  procefs  of 
forfaulture  produced,  it  could  novvife  tend  to  his  convid;iGn, 
in  refpedl  of  the  letters  of  rehabilitatioiu 

To  this  the  King’s  Advocate  anfwered,  and  the  anfwer  was 
folid.  That  the  letters  of  rehabilitation  could  not  reflore  the  pri- 

foner' 

* Secret  is  an  old  Scottifli  word  for  an  under  coat  of  defence,  probably  made,  cf 
Wire..  I,  In  velvet  flippers  to  fuch  a deed.. 
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1586  foner  agalnft  the  fentence  of  forfeiture,  which  being  pronounced 
by  Parliament,  and  remaining  unreduced,  could  not  be  done 
away  by  any  other  authority  than  that  which  eftablifhed  it ; and 
this  he  defired  might  be  attended  to  by  the  jury.  For  verifying 
the  indidment,  he  further  produced  three  declarations  and  depo- 
fitions,  emitted  before  the  Privy  Council  by  John  Binning,  late 
fervant  to  the  prifoner,  on  the  loth,  nth,  and  15th  May  1581# 
In  thefe  depofitions,  which  were  authenticated  by  the  fubfcrip- 
tions  of  the  great  officers  of  ftate,  the  deponent  firmly  and  con- 
ftantly  fwore,  that  the  prifoner  ‘ pajfed  to  the  deed  doing,  the 
‘ /aid  John  Binning  and  Thomas  Gairner,  his  fer^vants,  being 
* ivith  him  in  company'  Ihe  purfuer  produced  three  other 
depofitions,  one  by  the  late  James  Ormefloun  of  that  Ilk,  an- 
, other  by  the  late  John  Hay  ot  Talla,  and  a third  by  the  late 
Paris  a Frenchman, 

The  prifoner  argued,  that  John  Binning’s  depofitions  could 
not  militate  againft  him,  becaufe  they  were  felf-contradidory, 
the  deponent  fometiraes  declaring  that  the  prifoner  had  gone  to 
his  bed  on  the  night  of  the  murder,  and  that  the  deponent  left 
his  matter’s  chamber  and  went  to  his  own  dwelling-houfe,  where 
he  was  taking  his  repofe  while  that  horrible  murder  was  perpe- 
trating ; and  that,  ‘ hearing  the  crack  of  the  hlo’wing  of  the 
h King's  honfe  in  the  air  'with  po'vader,  he  rofe  and  came  to  his 
“ matter’s  chamber,  where  he  found  him — lying  on  his  bed,  read~ 

‘ ing  on  a book.'  But  declaring,  in  another  part  of  his  depo- 
fition,  that,  on  the  night  of  the  murder,  the  prifoner,  after  fup- 
ping  in  his  own  apartment,  nobody  being  with  him  but  the  de- 
ponent and  Thomas  Gairner,  both  his  fefvants,  went  out  at  the 
^back  door  of  his  houfe  to  the  committing  of  the  murder,  accom- 
panied by  thefe  his  fervants  : 1 hat  there  was  another  incon- 
fiftency  in  the  depofition  j for  Binning  declared,  that,  on  the 

next 
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next  day,  he  attended  his  mafter  to  the  tolbooth,  i.  e.  to  the  1586 
Court  of  Seffion,  which  was  impoffible  ; for  the  night  of  the 
murder  was  that  of  Sunday  preceding  Faftern’s  Even,  which  was 
vacation  time,  when  the  Lords  did  not  fit  : Further,  that  the 
prifoner  was  not  then  raifed  to  the  bench  ; and  that  Binning  was 
not  his  fervant  at  the  time  of  the  murder,  nor  did  he  come  to 
his  fervice  for  two  years  after ; and  he  preiTed  it  upon  the  affize 
to  mark  thefe  inconfiftencies  and  contradidlions. 

The  King’s  Advocate  anfvvered,  that  the  depofition  of  Binning 
was  fufficient  to  teftify  the  libel  to  be  true  ; for  that,  in  all  the 
material  parts  of  his  evidence,  he  declared  the  prifoner  to  be  par- 
ticipant in  the  murder.  The  prifoner  replied,  that  Binning  was 
but  2i  fingle  nvitnefs^  which  was  not  fufficient  to  convict,  in  a ci- 
vil action,  far  lefs  to  infer  condemnation  for  a capital  crime.  He 
pleaded  further,  that  the  confeffion  of  the  Earl  of  Morton  ought 
not  to  be  regarded,  for  the  fame  had  not  been  produced  in  par- 
liament, when  the  fentehce  of  forfaulture  was  pronounced  a- 
gainfl:  the  prifoner  ; neither  was  it  now  laid  before  the  jury  ; 
and  befides,  the  confeffion  was  emitted  after  the  Farl’s  con- 
demti*ation,  confequently  it  was  that  of  a perfon  dead  in  la^vc. 
Finally,  he  alledged  that  the  depofitions  of  Ormefton,  Hay,  and 
French  Paris,  far  from  criminating  him,  teftified  his  innocence  j 
for  that  thefe  deponents  defcribed  the  whole  circumfances  of  the 
murde>  conwiittcd  by  themfelves  and  their  accomplices,  without 
makinp-  any  mention  of  him.  The  argument  was  finifhed  by  a 
reply  from  the  King’s  Advocate,  in  which  he  maintained,  that 

C the 

* This  confeffion  was  fuppofed  at  the  time  not  to  have  been  produced  on  pur- 
pofe  to  afford  the  jury  a pretext  for  acquitting  the  prifoner.  And  the  contrivance 
and  fuccefs  of  this  collufive  trial  were  imputed  to  the  intrigues  of  the  Mafter  of 
Gray,  and  of  Randolph  the  Englifli  ambaffador.  Moyes’s  Memoirs,  p.  108.  for 
A.  i).  1586. 
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1586  the  dcpofition  of  Binning,  to  which  he  adhered  at  the  hour  of 
death,  together  with  the  notoriety  of  the  fadl,  and  the  confeffion 
of  the  Earl  of  Morton,  which  was  ‘ more  than  notorious'  to  the 
aflize,  and  to  the  whole  country,  and  confequently  needed  no 
prodiidfion,  were  more  tlian  fufficient  to  convidl  the  prifoner  ; 
And  he  protefted  for  an  ajftze  of  ivilful  error^  if  the  jury  fhould 
cleonfe  and  acquit  him. 

* Sir  William  Stewart,  fon  to  Lord  Ochiltree,  alfo  appeared  at 
the  bar,  and,  as  near  coiifin  and  kinfman  to  the  King,  fet  forth, 
that  in  refpedl  of  the  prifoner’s  being  convidted  in  parliament,  of 
art  and  part  in  the  treafonable  murder  of  Henry,  if  the  jury 
fhould  acquit  him,  he  protefted  for  an  affize  of  willful  error. 
And  the  prifoner  protefled  in  the  contrary,  in  refpedt  of  his  an- 
fvvers,  defences,  and  letters  of  rehabilitation. 

The  jury  withdrew,  chofe  the  Mafter  of  Gray  their  chancel- 
lor, and  all  in  one  voice  found  the  prifoner  clean  and  acquit  of 
being  in  company  ’with  Both’well^  Ormefon,  Hay,  Hepburn,  and 
their  accomplices,  in  committing  the  crime  as  libelled.  The  jury 
then  inferted  their  reafons  for  acquitting  the  prifoner,  and  thefe 
were  merely  a recapitulation  of  the  arguments  urged  by  him  in 
the  courfe  of  the  trial.  Only  they  mention  a third  perfon  to 
have  been  killed  in  the  King’s  lodging,  one  William  Glen,  who 
was  one  of  his  Highnefs’s  grooms  of  the  chamber,  as  well  as 
William  Tailziour,  and  Andrew  Makcaig,  mentioned  in  the  li- 
bel 

To^ 

* In  the  brief  account  of  the  trials-  of  Binning  and  Home  of  Spott,  that  is  given 
in  the  abftraft  MSS.  of  Jufticiary  Records,  there  is  not  a word,  either  of  proof  or 
argument.  That  ! might  thrcnv  every  poffible  light  on  the  trial  of  Douglafs,  I en* 

deavoured.! 
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To  this  account,  taken  ftorn  the  public  record,  I beg  leave  to  1600 
fubjoin  Archbldiop  Spottifwood’s  opinion  of  the  trial.  ‘ In  the 
‘ cftate,’  fays  he,  ‘ matters  went  not  much  better  at  this  time,  and 

* amongft  others,  nothing  give  more  offence  than  the  acquit- 
‘ ting  of  Mr  Archibald  Douglas,  by  form  of  affize.  This  man 

* was  known  to  be  guilty  of  the  murther  of  the  King  his  father, 

‘ and  had  fled  into  England  fix  yeares  before.  The  Earl  of  Mor- 
‘ ton,  at  his  death,  and  one  Binny,  Mr  Archibald’s  own  fervant, 

‘ who  was  executed  about  the  fame  time,  did  both  declare,  that 
‘ he  was  prefent  at  the  doing  of  that  wicked  fafl,  for  which  the 
‘ King  had  often,  by  his  letters  and  ambaffages,  intreated  the 
‘ Queen  of  England  to  have  him  delivered,  yet  could  not  obtain  it. 

‘ At  this  time  a remiffion  being  purchafed  to  him  for  the  con- 
‘ cealing  of  that  murther,  with  a letter  of  rehabilitation,  where- 
‘ by  he  might  Hand  in  judgement  and  plead  againfl;  his  forfei- 
‘ ture,  he  was  in  a jury  held  the  26th  of  May  declared  inno- 
‘ cent,  and  abfolved  of  the  crime, 

‘ This  was  done  by  the  procurement  of  the  Prior  of  Blantire 

* who  had  obtruded  himfelf  in  the  Parfonage  of  Glalgow,  where- 

C 2 ‘of 

deavoured  to  have  recourfe  to  the  original  record  ; but  the  volume  of  Records,  or 
Book  of  Adjournal^  (as  it  is  termed),  containing  the  proceedings  from  20th  Decem- 
hee  1580,  to  27th  November  1584,  is  not  to  be  found.  This  vexed  me  the  more 
as  Binning  having  been  tried  on  the  3d  of  June  1581,  and  the  Earl  of  Morton  ha- 
ving been  tried  before  that  fame  court,  on  the  very  day  preceding,  I flattered  my- 
felf  with  the  hope  of  giving  that  trial  to  the  public ; but,  from  a not^  in  the  ab- 
flraft  MSS.  taken  from  the  volume  now  milling,  I find  that  Morton’s  trial  was  not 
entered  on  the  Record.  MSS.  Abftraas,  p.  1 1 1.  1 13.  1 18.  I alfo  fearched  the 
Records  of  Privy  Council  and  Jufticiary,  with  a defire  of  examining  their  proceed- 
ings in  A.  D.  1567,  being  the  year  in  which  Ormeflon,  Hay,  Hepburn,  &c.  were 
condemned  and  executed  for  the  murder  of  Darnley  : And  I can  hardly  perfuade 
myfelf  that  it  is  owing  to  accident  that  the  records  of  both  thefe  courts  for  this 
year  are  alfo  milEng.  . 
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1586  ‘of  Mr  Archibald  had  been  titular,  and  otherwife  than  by  his  re- 
‘ ftoring  could  have  no  right  in  law  to  retain  it.  Many  were 
‘ grieved  to  fee  juftice  in  that  fort  abufed,  for  maintaining  a fa- 
‘ crilegious  pofleffion  ; but  to  have  fent  him  (Mr  A.  Douglas) 
‘ back  to  England,  with  a commiffion  to  refide  there  as  ambafla- 
‘ dor  for  the  King,  which  likewife  was  done,  was  an  errour  in- 
‘ excufable  ; and  how  he,  and  the  Mafter  of  Gray,  who  was 
* chiefe  man  in  that  led  aflife,  carried  themfelves  in  the  Queen 
‘ of  Scotland’s  bufinefle,  wherewith  they  were  trufted,  we  will 
‘ hear  in  the  end  of  this  year 


yohn  Karl  of  Gonvry^  and  Mr  Alexander  Riithven^  for  con- 
fpiring  to  bereave  his  Majefy  of  life  at  St  yohnjlon^  ^th 
Anguft  I 600. 

1 ’ * 

The  Majehy  of  Rome  had  fubfifted  for  many  ages,  and  her 
fway  extended  over  the  faireft  part  of  the  globe,  ere  the- 
punifhment  of  treafon  was  inflided  after  the  death  of  the  traitor. 
And  it  was  not  till  the  divifion  of  the  empire  between  Arcadius 
and  Honorius,  a period  when  the  weaknefs  of  government  in- 
creafed  its  jealoufies  and  its  feverities,  that  a fentence  of  infamy 
could  be  pronounced  after  death  for  that  crime,  and  an  adion 
brought  for  wrefting  the  eftate  from  the  heirs  of  the  traitor. 
With  a fimilar  policy,  James  V.  who  had  long  been  harrafled  by 
his  nobles,  folemnly  adopted  this  punifhment  as  a part  of  our 
law,  when  he  beheld  the  ftorms  that  were  gathering  round  the 
throne  from  the  enthufiaftic  fpirit  of  religious  and  civil  liberty 
that  fprang  up  at  the  reformation  J. 

Sir 

I 

* Spottifvfood’s  Hift.  p.  347.  t Digeftorum,  Kb.  48.  tit.  4.  lex.  9.;  Cedi'- 

«is  lib.  9.  tit.  8.  lex,  5.  et  feq^.  A.  D.  397.;  James  V.  pari.  6.  chap.  69.  A,  D.  1540. 
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Sir  Thomas  Hamilton,  King’s  Advocate,  produced  before  the  1600 
parliament,  on  the" 4th  of  November  1600,  a fummons  of  trea- 
fon,  duly  executed,  againft  William  Ruthven,  brother,  and  ap- 
parent heir,  to  the  Earl  of  Gowry,  and  to  Mr  Alexander  Ruth- 
ven ; and  againft  his  tutors  and  curators,  and  all  having  interefl, 
to  hear  it  found  and  declared  that  the  faid  Earl,  and  Mr  Alex- 
ander, had  committed  treafon,  by  attempting  to  bereave  his  Ma- 
jefty  of  life  on  the  5th  of  Auguft  1600.  The  fummons,  which 
contains  a minute  narrative  of  the  tranfadions  of  that  bufy  day, 
is  dated  on  the  26th  of  Auguft,  precifely  three  weeks  after  the 
date  of  the  confpiracy,  and  the  day  of  appearance  was  the  4th 
of  November,  an  interval  fufficient  for  peoples  minds  to  cool  af- 
ter fo  great  an  event,  for  the  defenders  preparing  their  defences, 
and  for  inveRigating  the  truth. 

The  execution  of  the  fummons  was  certified  when  it  was  firft 
laid  before  parliament.  It  was  produced  a fecond  time  on  the 
iith  of  November.  On  the  15th,  the  parliament  refumed  the 
eaufe  j and  the  Lord  Advocate  produced  the  following  depofi- 
tions  that  were  taken  before  the  Lords  of  Articles  *. 

Andrew  Henderfon,  chamberlain  to  the  late  Earl  of  Gowry,. 
depofed,  that,  on  the  night  of  Monday  the  4th  of  AuguR,  he, 
after  fupper,  was  in  the  Earl  of  Gowry’s  own  chamber  with  his 
Lordfhip  and  Mr  Alexander  Ruthven.  The  friarl  afked  him, 

What  he  had  to  do  to-morrow?  to  which  he  anfwered,  to  ride  to 
Ruthven,  to  fpeak  with  the  tenants.  His  Lordfhip  defired  him’ 

to 

* The  Lords  of  Articles  were  a committee  of  the  different  eftates  of  Parliament, 
who  prepared  the  bufinefs  that  was  to  come  before  the  houfe.  They  were  this 
year  chofen  on  the  I'lth  of  November;  the  depolitions  were  produced  in  Parlia- 
ment on  the  15th;  they  muft  therefore  have  been  emitted  between  the  nth  and 
the  15th. 
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1600  to  poftpone  that  journey,  and  to  be  ready  by  four  In  the  morn- 
ing  to  attend  Mr  Alexander  to  Falkland;  to  take  Andrew  Ruth- 
ven  with  him  ; to  make  hafte  back  with  what  arifwer  his  Lord- 
fliip’s  brother  fliould  order,  and  to  leave  Andrew  with  Mr  Alex- 
ander. They  fet  off  at  the  hour  appointed,  and  arriving  betimes 
at  Falkland,  the  Majier  fent  the  deponent  at  feven  o’clock  to  fee 
what  the  King  was  doing.  He  found  his  Majefty  in  the  court- 
yard booted,  upon  which  he  returned  to  the  Mailer,  faying, 
‘ Hafte  you,  the  King  is  coming  forth.’  The  Mafter  immedi- 
ately followed  his  Majefty,  fpoke  with  him  for  about  a quar- 
ter of  an  hour,  and,  during  the  converfation,  the  King  frequent- 
ly clapped  him  on  the  ftioulder.  The  Mafter  then  bid  the  depo- 
nent ride  in  all  hade  to  Perth,  as  he  loved  Lord  Gowry  and  his 
honour,  and  acquaint  him  that  the  King  would  be  there  with  a 
[light  retinue  fpeedily,  and  tell  the  Earl  to  eaufe  dinner  be  pre- 
pared for  his  Majefty.  The  deponent  got  back  to  Perth  about 
ten  o’clock,  when  his  Lordfhip  inquired  anxioufly  what  anfwer 
he  had  brought;  what  reception  his  brother  had  from  the  King; 
and  what  number  of  perfons  was  hunting  with  his  Majefty?  The 
deponent  * faid,  the  anfwer  was,  to  prepare  dinner  for  the  King: 
That  the  reception  his  brother  had  was  courteous ; and  that  there 
were  fundry  of  his  Majefty’s  houfehold,  and  fome  Englilhmen, 
hunting  with  the  King.  The  Earl  alked  what  noblemen  were 
with  the  King  ? to  w^hich  he  anfwered,  ‘ none  but  my  Lord 
Duke  f.’  He  then  went  to  his  own  houfe  and  put  off  his  boots, 
and, upon  his  return,  the  Earl  ordered  him  to  put  on  his,  the  de- 
ponent’s, coat  of  mail,  and  plate  fleeves.  He  afked  for  what 
purpofe  ? The  Earl  anfwered,  he  had  a Highlandman  to  take  in 
the  Shoegate  About  half  paft  twelve  his  Lordfliip  bid  him 

bring 

1 . - 

* Regifter  of  Parliament,  November  1600 ; Cromerty’s  Account  of  Cowry’s 
Confpiracy,  p.  38.  et  feq.  f The  Duke  of  Lennox.  J Shoe  Lane. 
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bring  up  dinner.  The  Earl  fat  down  to  dinner  with  three  gen-  1600 
tlemen,  and,  while  the  firft  courfe  w’^as  on  the  table,  Andrew 
Riithven  returned  from  Falkland,  and  whifpered  to  his  Lord- 
fliip.  Soon  after,  Alexander  Ruthven  and  William  Blair  came 
to  the  Karl,  while  fitting  at  dinner,  upon  which  the  company 
inrtantly  rofe  from  table,  and  my  Lord  bid  the  deponent  fend 
for  his  fteel  bonnet  and  gauntlet.  My  Lord  the'n  went  to  ths 
Inch  and  foon  returned  wnth  the  King,  the  Duke  of  Lennox, 
and  the  Earl  of  Marr,  After  his  Majedy  came  to  the  houfe,  the 
Mailer  of  Ruthven  aiked  the  deponent  for  the  key  of  the  gallery 
chamber,  who  anfwered,  he  had  not  handled  it  fmce  the  Ear! 
came  to  Scotland.  He  then  went,  at  the  Majlers  defire,  and  got 
the  key  for  him  from  Mr  William  Rynd.  Immediately  upon 
his  Majefty’s  fitting  down  to  dinner,  the  Earl  fpoke  privately  to 
the  deponent  in  the  room  where  the  King  dined,  bidding  him  go 
to  the  gallery  to  his  brother.  He  went ; the  Earl  followed  ; and 
they  being  all  three  in  the  chamber,  my  Lord  faid  to  the  depo- 
nent, tarry  avith  my  brother^  and  do  what  he  bids  you.  The  de- 
ponent then  afked  the  Mailer’s  commands,  which  were,  to  ‘ go 
‘ into  the  round  of  the  chamber,’  into  which  the  Mafter  locked 
the  deponent,  and  took,  the  key  along  with  him.  Here  he  re- 
mained locked  up,  accoutered  in  his  coat  of  mail,  plate  fleeves, 
fwmrd  and  hanger,  but  wanting  his  fteel  bonnet.  All  the  while 
he  dreaded  that  fome  mifchief  was  to  be  done  ; and  he  kneeled, 
and  prayed  to  God.  In  about  half  an  hour  Mr  Alexander  re- 
turned, entered  the  chamber  firft,  having  the  King  by  the  arm 
put  on  his  hat,  drew  the  deponent’s  hanger,  and  addrefting  the 
King,  faid,  ‘ you  mujl  be  my  prifoner  ; remember  on  my  Fa- 
‘ thers  death’  And,  as  he  held  the  hanger  at  his  Majefty’s  hreaft, 
the  deponent  wrenched  it  out  of  his  hand.  The  King  faid,  ‘ Mr 

‘ Alexander- 


* A level  field  ufed  as  a mall,  adjoining  to  Perth,  on  the  road  to  Falkland.. 
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1 600  ‘ Alexander,  ye  and  I were  very  great  together;  and,  as  touch- 
‘ ing  your  father’s  death,  Man,  I was  but  a minor.’  The  King 
> added,  ‘ although  ye  bereave  me  of  my  life,  ye  ivill  not  be  King 
‘ of  Scotland^  for  I have  both  fans  and  daughter  s'  Mr  Alexan- 
der anfwered  with  a great  oath,  it  was  not  his  life  that  he  clelired, 
but  a promife  to  his  brother  the  Earl.  The  King  faid,  fetch 
hither  your  brother ; and  Mr  Alexander  ftipulated,  that  the  King 
fhould  not  cry,  -nor  open  the  window  till  his  return,  and  then 
went  aw'ay,  and  locked  the  door  after  him.  Upon  this  the 
King  afked  the  deponent,  ‘ How  came  ye  in  here,  man  ? and 
‘ this  deponent  anfwered.  As  God  lives  I am  fhut  in  here  like 
* a dog.’  The  King  faid,  ‘ Will  my  Lord  of  Gowry  do  me 
‘ any  evil,  man  ? This  deponent  anfwered,  I vow  to  God  I 
‘ fliall  die  firft.’  He  then,  at  the  King’s  defire,  went  to  open 
the  window  ; but,  before  he  got  it  opened,  Mr  Alexander  re- 
turned, and  faid  to  his  Majefty,  ‘ By  God  there  is  no  remedy;’ 
then  leaped  upon  the  King,  and  gripped  both  his  hands,  he,  Mr 
Alexander,  having  a garter  in  his.  Then  the  King  faid,  ‘ I am 
‘ a free  Prince,  man,  I will  not  be  bound.’  So  his  Majefty  call 
loofe  his  left  hand  from  Mr  Alexander,  and,  at  the  fame  time, 
the  deponent  drew  away  the  garter,  and  the  King  leaped  out  of 
Jus  grip.  He  then -threw  his  left  arm  round  the  King’s  neck, 
and  crammed  his  right  fift  into  his  mouth  ; and  his  Majefty  and 
he  wreftling,  the  deponent  pulled  his  hand  out  of  the  King’s 
mouth.  The  deponent  then  reached  over  the  King’s  fhoulder, 
and  pulled  up  the  board  of  the  window,  and  his  Majefty  cried, 
‘ Treafon  ! treafon  !’  Mr  Alexander  fpoke  thus  to  the  depo- 
nent, ‘ Is  there  no  help  with  thee  ? JVoe  worth  thee^  thou  viK 
‘ laiUy  we  all  die  /’  Then  he  clapped  his  hand  to  his  fword  ; 
but  the  King  putting  his  hands  on  the  Mafter’s,  ftopped  him 
from  drawing  it.  Thus  ftruggling,  they  ftaggered  forth  of  the 
cabinet  into  the  chamber  ; the  door  of  which  the  deponent  un- 
locked, 
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locked,  that  he  might  make  his  own  efcape,  and  let  hi  the  King’s 
fervants.  Juft  as  he  opened  it,  John  R.amfay  entered,  ^ith  a 
ha'wk  on  his  hand^  dre^w  his  hanger^  and  laid  about  him.  The 
deponent  then  went  down  ftairs,  and,  as  he  came  to  the  front 
gate,  the  Farl  of  Gowry  was  ftanding  before  the  gate,  accompa- 
nied hy  fiindry  perfons,  having  tlte  deponent’s  helmet  on  his 
head,  and  a drawn  fword  in  each  hand.  The  deponent  then 
w’ent  to  Ills  ovvn  houfe,  where  he  remained  till  the  King  left  the 
town.  After  this,  he  w’^ent  to  the  bridge,  and  walked  up 
and  down  about  an  liour.  When  he  returned  home,  his  wife 
aiked  at  him,  ‘ What  trouble  w'as  within  the  place  ? To  whom 
‘ he  anfwered,  ^ell  is  me  of  one  thing,  that,  if  I had  not  been 
‘ there,  the  King  had  been  twice  f fticked  this  night : But  woe’s 
‘ me  for  the  thing  that  Is  fallen  out.’  The  deponent  added,  that, 
being  met  by  Mr  John  MoncriefTe  on  his  return  from  Falkland, 
who  afked,  Where  he  had  been,  feeing  his  boots  were  on  ? He 
anfwered,  fome  miles  beyond  Erne,  not  daring  to  unfold  the  par- 
ticulars, as  the  Earl  had  forbid  him  to  tell  the  errand  [jl. 

The  Duke  of  Lennox  depofed,  that,  on  the  jth  of  Auguft  laft, 
being  in  company  with  the  King  at  Falkland,  he  faw  Mr  Alex- 
ander Ruthven  fpeaking  w'ith  his  Majefty  before  the  ftables,  be- 
tween fix  and  feven  in  the  morning.  Soon  after  the  King  went 
a ftag-hunting;  and  having  killed  a buck  in  the  Park  of  Falk- 
land, he  defired  the  deponent  to  accompany  him  to  Perth,  where 
he  meaned  to  have  fome  converfation  with  the  Earl  of  Cowry. 
The  deponent  immediately  feiu  his  fervant  for  anoClier  horfe, 
and  for  a fword,  and  followed  the  King.  Wlieii  he  overtook 
his  Majefty,  Mr  Alexander  was  fpeaking  with  him.  Shortly  af- 
ter the  Duke’s  coming  up,  the  King  rode  afide,  and  faid  to  the 

D deponent, 

* It  was  common,  at  this  period,  for  combatants  to  fig’’t  with  w'eapons  in  each 
hand  ; Lord  Gowry  had  been  long  in  Italy,  and  probably  was  a good  fwordV-man. 
Arnot’s  Hift.  of  Edinburgh,  p.  70.  t Stabbed.  t All  the 

depofitions  are  fubferibed  the  refpeflive  witnelTes. 
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1 600  deponent,  ‘ Ye  cannot  gnefs,  Man,  what  errand  I am  riding  for; 

‘ I am  going  to  get  a pofe*  in  Perth  : And  Mr  Alexander  Ruth- 
‘ ven  has  informed  me  that  he  has  found  a man  that  has  a pit- 
‘ cher  full  of  coined  gold  of  great  forts.’  The  King  at  the  fame 
time  afked  the  deponent  what  fort  of  a man  he  took  Mr  Alexan- 
der to  be  ; who  anfwered,  ‘ That  he  knew  nothing  of  him,  but 
‘ as  of  an  honeft  difcreet  gentleman.’  The  King  afterwards  de- 
fcribed  to  him  minutely  the  circumftances  of  the  pofe ; to  which 
the  deponent  anfwered,  ‘ 1 like  not  that.  Sir,  for  that  is  not 
‘ likely.’  As  they  rsde  by  the  bridge  of  Erne,  his  Majefty  faid, 

‘ That  Mr  Alexander  defired  him  to  keep  that  matter  of  the  pofe 
‘ fccret,  and  take  nobody  with  him.’  But  the  King,  both  at  that 
lime,  and  In  the  Earl  of  Cowry’s  Hall  at  St  Johnfton,  bid  the 
Duke  take  taint  (i.  e.  take  heed)  where  I pafs  with  Mr  Alexander 
‘ Ruthven,  and  follow  me.’  When  the  King  was  within  a mile 
of  Perth,  Mr  Alexander  rode  on  before  the  company,  on  pur- 
pofe,  as  the  deponent  believes,  to  advertife  the  Earl  of  his  ap- 
proach ; and,  when  they  were  within  two  pair  of  butt-lengths  of 
the  town,  the  Earl,  accompanied  by  diverfe  perfons  on  foot, 
came  out  to  meet  the  King.  Then  his  Majefty,  accompanied  by 
the  deponent,  the  Earl  of  Marr,  Abbot  of  inchaffrey,  Sir  Tho- 
mas Erfkine  tke  laird  of  Urquhill,  James  Erfkine,  William 
Stuart,  Sir  Hugh  PIarries,Sir  John  Ramfay,  John  Murray,  John 
Hamilton  of  Grange,  and  John  Graham  of  Balgowan,  pafted  all 

together 

* A hidden  treafure.  This  was  by  no  means  fo  j'mprobable  a tale,  as  one,  from 
merely  viewing  modem  manners,  would  deem  it.  The  King  was  given  to  under- 
hand that  this  ftrange  man  was  an  emilTary  of  the  court  of  Spain,  furnilhed  with  a 
quantity  of  gold  for  the  purpofe  of  exciting  frefli  commotions.  When  the  Earls  of 
liunt-ly,  Bothwell,  and  Crawfurd,  were  tried  for  various  points  of  treafon,  A.  D. 
1 5 89/ they  (and  in  particular  the  Earl  of  Bothwell,)  were  convifted  of  receiving 
from  certain  Jefuits,  and  from  Graham  of  Fintry,  large  quantities  of  SpanifK  gold, 
for  the  purpofe  of  railing  forces.  Rec.  of  Juft.  May  24-  *5^9/ 

•j  Created  Earl  of  Kellie.. 
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together  to  the  Earl  of  Cowry’s  hall.  In  company  with  his  Lordflrlp  1 5oo 
and  Mr  Alexander  Ruthven.  The  King  called  for  a drink,  which 
was  long  of  being  brought  to  him;  and  it  was  an  hour  ere  his  din- 
ner was  ferved  up.  When  the  defert  was  on  the  table,  Lord  Cow- 
ry came  to  the  deponent,  and  the  other  perfons  of  his  Majedy’s 
fuite,  and  defired  them  to  dine  ; which  they  did  accordingly  in 
the  hall.  When  they  had  nigh  dined,  the  Earl  came  to  them 
from  the  King’s  chamber,  and  called  for  wine,  faying,  he  was 
directed  from  his  Majedy’s  chamber  to  drink  the  King’s  health, 
to  my  Lord  Duke,  and  the  reft  of  the  company.  Immediately 
after  the  health  was  drank,  the  deponent  rofe  from  table  to  wait 
on  the  King,  conform  to  diredlions  ; but  the  Earl  faid  to  him,  his 
Majefty  •was  gone  vp  quietly  fome  private  errand.  His  Lordftiip 
then  called  for  the  key  of  the  garden,  into  which  he  walked,  in 
company  with  the  deponent,  and  fome  others.  Soon  after,  Mr 
Thomas  Cranfton  came  to  them,  crying,  ‘ The  King’s  Majefty  is 

* on  horfeback,  and  riding  through  the  Inch.’  Then  the  Eat  I 
cried,  ‘ Horfe  ! Horfe  !’  Cranfton  anfwered,  ‘ Your  horfe  is  in 
‘ town.’  His  Lordfhip  made  no  reply,  fave  continually  crying, 

‘ Horfe  ! Horfe  !’  The  deponent  and  the  Earl  came  ftrft  out  of 
the  garden,  through  the  hall,  to  the  clofe  ; and,  as  they  came  to 
the  outer  gate,  the  deponent  afked  at  the  porter  if  the  King  was 
gone  forth,  who  anlwered,  that  afl'uredly  he  was  not.  The  Earl 
faid,  ‘ I am  fure  he  is  firft  always.  Stay,  my  Lord,  drink,  and 
‘ I fhall  go  up,  and  get  the  verity  thereof.’  Immediately  he 
came  down  again,  and  affirmed  that  the  King  was  gone  out  at 

the  back  gate,  and  away.  Upon  this  the  deponent,  the  Earls  of  ' 
Cowry  and  Marr,  wdth  the  reft  of  the  company,  went  out  at  the 
front  gate  ; and,  as  they  were  ftanding  there  in  the  ftreet,  delibe- 
rating where  to  feek  the  King,  the  deponent  heard  a voice,  and  faid 
to  tire' Earl  ot  Marr,  ‘ 7 his  is  the  King's  voice  that  cries,  bevuhere 

* he  ’will.  So  they  all  looked  up  to  the  lodging,  and  faw  his  Majefty 

D 2 ‘ looking 
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1600  ‘ looking  forth  Of  the  window,  'ivanting  his  hat ^ his  face  red^ 

‘ and  an  band  griping  his  cheek  and  mouthy  and  the  King  cried,  / 
‘ am  murdered  ! Treafon  ! My  Lord  Marr,  help,  help  /’  Inftant- 
ly  the  deponent,  Lord  Marr,  and  the  company,  ran  up  flairs  to 
the  gallery  chamber,  where  his  Majcfly  was,  to  have  relieved 
him  ; but  the  door  w^as  fall.  Seeing  a ladder,  they  ruflied  it  a- 
gainfl  the  door  ; but  the  ladder  broke.  They  then  fent  for  ham- 
mers ; and,  notwithflanding  they  thundered  at  the  door  with 
large  forcing  hammers,  they  got  no  entrance,  till  the  Earl  of 
Gowry  and  his  brother  were  both  (lain.  When  they  got  admif- 
fion,  by  affidance  of  thofe  within  the  chamber,  who  helped 
them  to  break  open  the  door,  they  found  Lord  Gowry  lying 
dead,  his  brother  Mr  Alexander  being  (lain,  and  carried  down 
flairs  before  their  entry.  \\  hen  they  entered  the  room  where 
the  King  was,  the  deponent  faw,  through  one  of  the  doors,  w’hich 
was  by  no  means  clofe,  the  pufliing  of  halberts  and  fwords ; but 
knew  none  of  the  combatants  fave  Alexander  Ruthven  of  tree- 
land  ; and  how  foon  the  faid  Alexander  heard  my  Lord  Duke’s 
voice,  he  and  his  accomplices  left  that  door,  and  gave  no  further 
didurbance.  Depones,  I'hat  he  faw  feveral  of  Lord  Cowry’s 
fervants  in  arms  in  the  clofe,  both  before  and  after  the  King  di- 
ned, and  that  there  was  a tumult  before  the  Earl’s  lodging,  and 
in  the  High  Street,  for  about  two  hours  after  his  Lordfhip’s  and 
Mr  Alexander’s  death. 

The  Earl  of  Man’s  evidence,  in  mod  things  fubdantlal,  cor- 
roborated that  of  the  Duk'e  of  Lennox. 

The  AJobot  of  Inchaffrey  depofed.  That  he  faw  Mr  Alexander 
Ruthven  at  Falkland  in  conference  with  the  King,  for  about  a 
quarter  of  an  hour,  on  the  morning  of  the  5th  of  Augud.  The: 
deponent  accompanied  his  Majedy  to  Perth,  and  dined  in  the 
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Earl  of  Cowry’s,  ' After  dinner,  the  deponent  heard  that  the  1600 
King  had  taken  horfe,  and  was  gone  towards  Falkland,  and  the  ’ — ^ 
Earl  alfui  ed  he  "-ornpany  it  was  fo  ; upon  which  the  Duke  of 
Lennox,  the  d'  • < r,  &c.  called  for  their  horfes.  As  they 
waited  for  thei  < y heard  a voice,  and  the  Duke  faid,  ‘ Yon 
‘ is  his  Majedy  s \ nice,  be  where  he  will.’  Immediately  they 
faw  his  Majedy  looking  out  of  a window,  without  his  hat,  his 
face  red,  and  crying,  ‘ Help,  my  Lord  Pvlarr  ! Treafon  ! Trea- 

* fon  ! I am  murdered  !’ 

The  Abbot  of  Lindores  depofed  in  all  things,  agreeable  to  the 
evidence  of  the  Duke  of  Lennox ; adding,  that,  when  the  com- 
pany aflvcd  if  the  King  was  gone  forth,  the  porter  frid  he  was 
nor.  The  Earl  affirmed,  he  had  gone  out  by  the  back  gate  ; to 
which  the  porter  replied  it  was  impoffible,  for  he  had  the  key  of 
that  gate.  When  the  King  called  out  of  the  window,  ‘ Trea- 

* fon  !’  James  Erfkine  laid  hands  on  the  Earl  upon  the  high- 
ftreet  ; Sir  Thomas  Erfkine  alfo  gripped  him,  faying,  ‘ Fie, 

* traitor  ! this  is  thy  deed  ; thou  ffialt  die.’  To  w’hich  Lord 
Cowry  anfwered,  ‘ 1 know  nothing  of  the  matter.’  A feuffle 
then  enfued ; The  Earl  drew  both  his  fwords,  and  cried,  ‘ I 
‘ whll  either  be  at  my  own  hnufe,  or  die  by  the  gate  and,  at 
the  head  of  about  thirty  perfons,  he  made  his  way  into  the  place. 

Sir  Thomas  Erfkine’s  teftimony  confirmed  thofe  of  the  two 
preceding  witnefTes.  Jble  added,  that,  when  he  had  got  into  the 
clofe,  meaning  to  fly  to  his  Majefty’s  affiflance,  Sir  John  Ram- 
fay  called  to  him  to  come  up  the  turnpike  * Jlalr  to  the  very  top, 

\\  hen  he  had  got  up  five  fteps,  he  met  iVlr  Alexander  Pvuthven,, 
who  was  bleeding  in -the  face  and  neck.  Sir  Hugh  Herries,  and 

' otheiS'. 


*■  The  name  given  to  a winding  flair,  very  common  in  Scotland... 
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1600  others  who  were  with  him,  cried,  ‘ This  is  the  traitor  ! ftrike 
‘ him  !’  He  was  ftruck  accordingly,  and  fell  ; and,  as  he  was 
fallen,  he  turned  his  face,  and  cried,  ‘ Alace  ! I had  not  the  * njoite 
‘ of  it  /’  The  deponent  then  went  up  ftairs  to  the  chamber  at 
the  head  of  the  gallery,  where  were  the  King  and  Sir  John  Ram- 
fay  only  ; Sir  Hugh  Herries  and  a fervant  followed  him  ; im- 
mediately after,  Mr  Thomas  Cranfton  entered  the  chamber  with 
his  fword  drawn,  the  Earl  of  Gowry  following,  with  a drawn 
fword  in  each  hand,  and  a helmet  on  his  head.  They  ftruck  at 
the  deponent  and  his  colleagues,  who  defended  themfelves  and 
ftruck  again,  and  Cranfton  wounded  the  deponent  in  the  right 
hand.  At  laft.  Sir  John  Ramfay  gave  the  Earl  a deadly  ftroke. 
The  Earl  leaned  to  his  fword;  a man  held  him  up;  but  how  foon 
his  Lordftiip  fell,  Cranfton  and  the  reft  of  his  followers  left  the 
room. 

Sir  John  Ramfay  depofed,  that,  after  having  dined  on  the  day 
libelled  in  the  Earl  of  Cowry’s,  he  took  his  Majefty’s  hawk  from 
John  Murray,  in  order  that  the  faid  John  might  dine.  Mifling 
the  King,  he  and  the  Laird  of  Pittencrief  fearchcd  for  his  Ma- 
jefty  in  different  apartments  ; and,  when  they  came  into  the 
clofe,  Mr  Thomas  Cranfton  told  them  the  King  was  on  horfe- 
back,  and  at  the  Inch.  The  deponent  then  run  to  the  ftable  for 
his  horfe,  and,  as  he  was  at  the  ftable-door,  he  heard  the  King’s 
voice,  but  did  not  underhand  wTat  he  faid.  He  immediately 
returned,  and,  entering  the  clofe,  he  foi;nd  a turnpike  J door  o- 
pen,  Into  which  he  entered  and  went  up  ftairs.  Hearing  a 
ftruggle  and  din  of  feet,  he  run  with  his  whole  force  againft  the 
door  which  enters  from  the  ftair  to  the  chamber  at  the  end  of 
the  gallery.  Having  burft  open  the  door,  he  faw  the  King  and 

Mr 


Blame  of  it. 


-]•  Door  of  a turnpike  ftair. 
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Mr  Alexander  Ruthven  ftriving  and  wreftling  ; his  Majefty  ha-  1600 
•ving  Mr  Alexander’s  head  under  his  arm,  and  Mr  Alexander, 
who  was  almoft  on  his  knees,  had  his  hand  upon  the  King’s  face 
and  mouth.  His  Majefty,  feeing  the  deponent,  cried,  ‘ Fie  ! 

‘ ftrike  him  laigh^  becaufe  he  has  an  pyne  * doublet  upon  him.’ 
Immediately  the  deponent  caft  the  hawk  off  his  hand,  drew  his 
hanger,  and  ftruck  Mr  Alexander,  and  the  King  inftantly  pufh- 
ed  Mr  Alexander  down  ftairs.  In  the  reft,  he  depofed  in  all 
points  conform  to  Sir  Thomas  Erfkine. 

Robert  Chriftie,  porter  to  the  Earl  of  Gowry,  faw  my  Lord 
Duke,  the  Earl  of  Marr,  and  the  Earl  of  Gowry,  come  into  the 
clofe.  My  Lord  Duke  afked  the  deponent,  if  the  King  was 
gone  out  ? He  faid,  Not.  Then  Lord  Marr  faid,  ‘ Billy,  tell  me 
‘ the  verity  if  his  Majefty  be  furth  or  not  ?’  He  anfwered,  ‘ In 
* truth  he  is  not.’  The  Earl  of  Gowry,  looking  at  him  with  an 
angry  countenance,  faid,  ‘ Thou  lie  ; he  is  furth  at  the  back 
‘ gate,  and  through  the  Inch.’  Then  this  deponent  anfwered, 

‘ That  cannot  be ; for  I have  the  key  of  the  back  gate,  and  all 
‘ the  gates  of  the  place.’  Then  the  deponent  law  his  Majefty 
looking  out  of  the  window  of  a turret,  crying,  ‘ Treafon  !’  <5cc. 

Upon  which  the  Duke,  Lord  Marr,  and  others,  ran  up  the  turn- 
pike ftair  to  the  gallery.  After  this  Lord  Gowry  came  from  the 
high-ftreet  into  the  clofe,  a fteel-bonnet  on  his  head,  a drawn 
fword  in  his  hand,  accompanied  by  fundry  perfons,  all  with 
drawn  fwords.  My  Lord  and  his  followers  rulhed  up  the  turn- 
pike ftair ; but  the  deponent  knows  not  what  pafted  within  the 
place^  fave  by  report  ; nor  knows  he  any  more  of  the  matter. 

John  Graham  of  Urquhill  depofed  ‘ conform  to  the  Lord 

‘ Duke 

* Py7u  doublet  was  an  under  coat  of  defence,  made  of  wire,  to  dileld  from  tLo: 
point  of  a dagger.  It  was  worn  by  pions^  or  foot  foldiers. 
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1600  ‘ Duke  of  Lennox  and  Earl  of  Marr,  in  all  things,  reddens  ean- 
‘ dem  caufam  fcientiaej 

John  Graham  of  Balgowan  depofed  in  all  things  conform  to 
the  Duke  of  Lennox. 

Tn.venty-tzvo  more  ivitnejfes  depofe  either  in  confirmation  of 
the  preceding  evidence,  or  to  other  fadls  of  lefs  moment.  In 
the  whole  of  the  depofitions,  there  is  not  a word  of  the  Earl’s 
belt  and  magic  charaders  nor  of  his  not  bleeding  till  the  belt 

/ was 

* In  the  account  that  was  publifhed  foon  after  the  confpiracy,  both  thefe  fails 
are  mentioned,  and  probably  they  were  both  true.  From  thefe,  two  very  diffe- 
rent conclufions  have  been  drawn,  by  the  ignorance  of  tliofe  who  believed,  and  the 
partiality  of  thofe  who  diferedited  the  confpiracy  ; the  one,  that  the  not  bleeding  of  the 
nvoiind  was  owing  to  the  magical  characters ; the  otlier,  that  this  tale  is  fo  abfurd,  as  to 
excite  frong  fufpicion  concerning  the  reality  of  the  confpiracy.  The  real  matter  had  been 
ftnply  this  ; Lord  Gowry  received  the  deep  and  mortal  wound  by  the  thrufl  of  a fmall 
firord,  and  he  had  not  immediately  bled  externally;  but,  on  h is  clothes  on  his  belt 
being  taken  off,  and  the  body  being  turned  into  different  poflures  in  the  ftripping, 
the  blood  had  guped  out.  Befides,  it  frequently  happens  that,  on  a perfon’s  being 
blooded  after  fudden  death,  no  blood  will  iffue  for  fbme  time  ; but,  when  the  fc- 
ro’js  part  of  the  blood  feparates  from  the  grumous,  the  former  will  flow  out  of  the 
wound.  This  the  fond  friend  often  looks  on  as  the  mark  of  returning  life,  while 
it  is  the  mofl:  certain  indication  of  death. — Necromancy  at  this  period  reigned  with 
nncontrouled  fway  over  the  gloomy  empire  of  darknefs.  A belief  in  the  power  of 
charms,  and  talifmans,  has  prevailed  in  a greater  or  lefler  degree  in  mofl  ages  and 
nations  : A judicious  fceptic,  therefore,  will  not  ground  his  difbelief  of  a natural  e- 
venty  becaufe  the  ignorant  witnefs  who  teflifics  it,  aferibes  it  to  a preternatural  caufe. 
An  incident,  much  more  remarkable  than  Lord  Cowry’s  not  bleeding  till  his  belt 
was  unloofed,  is  authenticated  in  the  trial  of  Philip  Stansfield  for  parricide,  A.  D. 
1688  ; a trial  which  it  would  be  fuperfluous  in  me  to  publifh,  as  a proper  abridg- 
ment of  it  has  already  been  made  by  balmon.  James  Muirhead  furgeon,  m the 
courfe  of  this  trial,  dtpofed,  * That,  upon  the  prifoner’s  aflifling  to  lift  the  body 
‘ of  his  deceafed  father  Sir  James  Stansneld,  after  It  had  been  fewed  up,  and  clean 
linen  .put  on,  it  daHcd  out  blood  through  the  linen,  from  the  left  ftde  of  the  nech,  which 

‘ the 


TREASON. 


33 


was  unloofed,  and  of  the  fummons  againft  the  Earl  of  Cowry’s  1600 
heirs,  and  the  indidments  againft  his  followers  who  were  exe- 
cuted  at  Perth. 

The  parliament  pronounced  a fentence,  declaring  the  late  Earl 
of  Cowry  and  Mr  Alexander  Ruthven  to  have  committed  ina- 
nifeft  treafon  in  all  points  contained  in  the  fummons  ; and, 
therefore,  decerning  their  name,  memory,  and  dignity,  to  be  ex- 
tlnguiftied  j their  arms  to  be  cancelled ; their  tvhole  eftate,  real 
and  perfonal,  to  be  forfeited,  and  annexed  to  the  crown;  their 
bodies  to  be  taken  to  the  Crofs  of  Edinburgh,  and  drawn,  hang- 
ed, and  quartered ; the  name  of  Ruthven  to  be  abolifhed;  and 
their  pofterity,  and  their  furviving  brethren,  to  be  incapable  of 
fucceeding  to,  or  of  holding  any  offices,  honours,  or  pofleffions 

E The 

‘ the  panel  touched ; but  that  when  he  f the  witnefs  J and  the  other  furgeon  put  on  the 
‘ UneUy  and Jiirred  and  moved  the  head  and  neck  before,  he  Jaw  no  blood  at  allh  This  is 
confirmed  by  another  witnefs  ; and  it  is  worthy  of  remark,  that  Sir  James  was  not 
llabbed  or  fliot,  but  firangled ; Salmon's  State  Trials,  p.  6 1 o. 

* How  different  this  fentence,  how  different  the  execrable  law  of  Arcadius  and 
Honorius,  upon  which  it  is  founded,  from  the  following  law  of  our  brave,  our  free 
ancellors,the  Goths,  whom  we,  notwithflanding,  call  Barbarians  ! ‘ Omnia  crimina 
‘ fuos  fequantur  au£lores.  Nec  pater  pro  filio,  nec  filius  pro  patre,  nec  uxor  pro 
‘ marlto,  nec  maritus  pro  uxore,  nec  frater  pro  fratre,  nec  vicinus  pro  vicino,  nec 
‘ proquinquus  pro  proquinquo,  ullam  calamitatem  pertimefcat.  Sed  ille  folus  judice- 
‘ tur  culpabilis,  qui  culpanda  commiferit  ; et  crimen  cum  illo  qui  fecerit  moriatur  : 

‘ Nec  fucceffores  aut  haeredes  pro  faftls  parentum  ullam  calamitatem  pertimefcant.’ 
liCges  Wifegothorum,  Lib.  6.  tit.  i.  L.  8.  The  reader  may  compare  the  above 
with  a certain  other  law,  which  his  refle£lion  will  fuggefl  to  him. — This  fentence, 
in  one  particular,  exceeded  the  capricious  cruelty  of  the  Roman  Emperors,  viz.  in 
the  infult  offered  to  the  dead  bodies.  Sticking  the  head  and  limbs  of  traitors  upon 
poles,  or  hanging  the  body  in  chains.  Is  a refinement  of  modern  tyrants.  ‘ Cor- 
‘ pora  eorum  qui  capite  damnantur,  cognatis  ipforum  neganda  non  funt.  Eorum 
‘ quoque  corpora  qui  exuriendi  damnantur,  peti  poffunt : Scilicet  ut  offa  et  cinerqs 
* collegia  fepulturae  tradi  pofllnt.’  Digefl.  Lib.  48.  tit,  24.  I.  i. 
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1600  The  Parliament  at  the  fame  time  pronounced  a fimilar  fen- 
— ' tence  on  Alexander  and  Henry  Ruthvens,  fons  to  the  Laird  of 
Freeland,  Hugh  Moncriefie  brother  to  the  Laird  of  Moncrieffe, 
and  Patrick  Eviot  brother  to  the  Laird  of  Balhoufie.  And,  on 
the  22d  of  Auguft  preceding,  three  of  their  accomplices,  Mr 
Thomas  Cranfton  *,  and  George  Craigengelt,  fervants  to  the 
Earl  of  Gowry,  and  John  Macduif,  who  with  their  drawn  fwords 
had  rulhed  up  the  turnpike  with  the  Earl  of  Gowry,  and  aflault- 
ed  Sir  Thomas  Erfkine,  8cc.  on  a proof  led,  as  well  as  their  own 
confeflions,  were  convicted  before  the  Court  of  Jufticiary  at 
Perth,  and  executed  that  fame  day. 

I have  thus  prefented  the  fimple  evidence,  and  without  argu- 
ments to  enlighten,  or  ingenuity  to  perplex  the  cafe,  I apprehend 
the  reader  has  already  formed  his  opinion,  whether  this  was  a 
plot  of  Govory  s againjl  the  King:,  or  of  the  King  againf  Gowry, 
— I (hall  now  ftate  the  following  arguments,  which  imprefs  me 
with  the  mof  complete  convi6lion^  that  it  was  a plot  of  Gowry  a* 
gainfi  the  King. 

Argument  if,  "That  an  attempt  upon  the  King's  perfon  was  nei- 
ther uncommon  nor  unlikely.  This  will  be  beft  evinced  by  a lift  of 
the  various  attempts  made  by  King  James’s  fubje<fts  on  the  perfon 
of  their  Sovereign- 
ty? Attempt,  24th  May  1578.  The  Earl  of  Morton,  one  of 
the  murderers  of  the  King’s  father,  feizes  the  King  and  the  caftle 
of  Stirling  J. 

2d 

* Lord  Gowry  had  not  made  thefe  three  acquainted  with  his  plot,  nor  had 
they  any  other  fhare  in  the  guilt  but  joining  their  mafter  with  drawn  fwords. 
Records  of  Jufticiary,  Auguft  22  i5oo.  f Robertfon’s  Hlftory  of  Scot- 

land, vol.  2.  p.  62.  Arnot’s  Hiftory  of  Edinburgh,  p.  34. 
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2d  yittempt,  23CI  Augufl  1582.  William  Earl  of  Gowry,  fa-  1600 
tber  to  the  Earl,whofe  trial  I prefent,at  his  own  houfe  of  Ruth-  ' — ’ 
ven,  with  the  aid  of  other  Lords,  feizes  the  King,  changes  his 
ininiflers,  and  keeps  him  in  ward  about  a twelvemonth.  This 
the  church  voted  to  be  a good  and  acceptable  fervice  to  God,  the 
King,  and  the  country. 

Attempt  Francis  Earl  of  Both  well,  nephew  to  James  Earl 
of  Bothwell,  who  was  one  of  Darnley’s  murderers,  aided  by 
fome  Popifh  Lords,  aflemble  at  Quarrel-holes with  a number 
of  perfons,  for  the  purpofe  of  feizing  the  King  in  his  palace  of 
Flolyroodhoufe,  murdering  the  Chancellor,  and  overthrowing 
the  eftablifhed  religion. 

4//j  Attempt^  27th  December  1591.  The  fame  Earl  of  Both- 
well, James  Douglafs  II  of  Spott,  and  about  forty  accomplices,  fur- 
prife  the  palace  of  Holyroodhoufe,  while  the  King  and  Quecri 

E 2 . are 

♦ Rec.  of  Juft.  24th  May  1589.  Spottlfwood’s  Hift.  p.  376. It  is 

worthy  of  remark,  that  Logan,  in  his  letter  to  Lord  Gowrie,  of  the  29th  July 
1600,  on  the  fubjefl  of  the  intehded  confpiracy,  when  fpeaking  of  the  Earl  of 
Bothwell,  ufes  thefe  words  : ‘ In  cafe  God  grant  us  happy  fuccefs  in  this  errand, 

‘ I hope  to  have  both  your  Lordjhip,  and  his  Lordjhip,  ’with  many  others  of  your  lovers ^ 

‘ and  his,  at  a good  dinner,  before  I die.’  J Clofe  by  the  village  of  Reftal- 

rig,  about  a mile  dlftant  from  Holyroodhoufe.  (|  Son-in-law  to  George 

Home  of  Spott,  who  was  tried  for  the  murder  of  Darnley,  and  who  afterwards  was 
one  of  the  jurymen  who  fat  on  the  trial  of  Archibald  Douglafs  for  the  faid  mur- 
der. By  the  bye,  this  George  Home  of  Spott  was  himfelf  murdered,  not  without 
great  fufpicion  of  the  murder  being  perpetrated  by  the  faid  James  Douglafs,  hisfon- 
in-law  and  fucceflbr.  . Douglafs’s  Inducement  to  join  the  confpiracy,  was  to  relieve 
his  fervants  who  were  confined  within  the  palace  ; and  who  next  day  were  to  be 
put  to  the  torture  concerning  the  murder  of  his  father-in-law.  Johnftoni  Rer. 

Brit.  Hift.  p.  15B.  Spottifwood’s  Hift.  p.  38(5,  Moyes’s  Memoirs,  p.  180. 


TREASON. 


1600  are  at  fupper,  break  open  the  Chancellor’s,  and  aflault  the  royal 
apartments,  kill  John  Schaw  his  Majefty’s  principal  equerry,. and 
call  for  fire  to  confiime  fuch  of  the  doors  as  they  could  not  break 
up  ; but  are  repulfed  by  Sir  James  Sandilands  and  the  citizens 
of  Edinburgh  : And  eight  of  the  confpirators  hanged  next  morn- 
ing, without  jury,  on  a gallows  eredled  before  the  palace  gate. 

^th  Attempt^  28th  June  1592.  T!he  fame  Earl  of  Both’well^ 
the  MaJlerofGray,  and  others,  who,  in  a few  months  after,  were 
detected  in  a frefh  confpiracy  with  the  Court  of  Spain,  for  inva- 
ding Scotland  and  England,  aflault  the  King  in  the  palace  of 
Falkland  at  midnight  ; but,  by  refiftence  ^ of  thofe  within,  and 
by  the  country,  on  the  early  rumour  of  danger,  rifing  in  his  Ma- 
jefty’s  defence,  they  are  forced  to  abandon  the  enterprize  ; they 
plunder  the  royal  ftables  and  park  of  the  horfes,  and  betake 
themfelves  to  flight.  Several  of  the  confpirators  are  flain  in 
the  purfuit,  or  hanged.  The  Majler  of  Gray  is  pardoned,  that 
he  might  have  the  opportunity  of  giving  additional  proofs  of 
his  treachery,  t 

6th 


* Great  Seal  Record,  Book  40.  No.  21.  15th  Aug.  1593.  Pardon  to  the  Ma- 
iler of  Gray,  his  uncle,  and  two  brothers,  and  to  James  Graham,  brother  to  the 
late  Laird  of  Fintry,  for  treafonably  attacking  the  King’s  perfon  and  the  palace 
of  Falkland.  Johnftoni  Rer.  Brit.  Hill.  p.  168.  Moyes’s  Memoirs,  p.  188. 

To  fhow  how  grofsly  the  facred  principle  of  religion  was  proftituted,  how  it 

was  a mere  mafk  put  on  to  hide  the  ambition  or  avarice  of  thofe  Nobles,  whofe 
piety  even  modern  hiftorlans  have  not  been  afhamed  to  celebrate  ; it  is  not  incu- 
rious to  obferve,  that  Nobles,  of  the  Popifh  and  Prefbyterian  religions,  frequently 
united  in  the  fame  confpiracies.  * The  wolf  and  the  lamb  fhall  feed  together.’  Ifaiah, 
ch.  65.  V.  25.  'Phe  flames  of  London,  in  the  year  1780,  gave  a fatal  and  memorable 
teftimony  of  the  delufion  and  outrage,  which,  under  the  pretence  of  religion,  may  ftill 
be  excited  by  a champion  of  the  covenant.  f There  were  other  atr 

tempts  of  lefs  note  upon  the  King’s  perfon,  which  I pafs  over. 
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6th  Attempt^  17th  December  1596.  The  rabble  of  Edinburgh,  1600 
infligated  by  the  clergy,  and  countenanced  * by  the  Lords  Linde- 
fay  and  Forbefs,  aflault  with  great  fury  the  tolbooth  of  Edin- 
burgh, in  which  are  the  King,  his  rainifters  and  judges  ; but 
are  repulfed,  or  appeafed  by  the  magiftrates,  and  more  refpedt- 
able  citizens. 

jih  Attempt,  5th  Auguft  1600,  hy  John  Earl  of  Gouury, 
and  Air  Alexander  Ruthven^  on  the  perfon  of  the  King,  in  the 
Earles  o’wn  houfe  of  St  Johnfon, 

Argument  id.  That  the  Earl  of  Gozvry  'was  hy  no  means  an 
unlikely  perfon  to  7nake  fuch  attempt. 

Lord  Gowry  had  the  misfortune  to  be  born  in  a coun- 
try which  had  been  recently  ftained  with  a deed  of  the 
moft  diffufed  and  complicated  foulnefs,  of  any  that  difgraces 
the  annals  of  the  moft  corrupt  and  profligate  Court.  The  Prince 
under  whom  he  lived,  poffelTed  no  folid  nor  permanent  autho- 
rity ; nor  did  his  ideas  of  prerogative  correfpond  with  the  ex- 
tent 

* Arnot’s  Hiftory  of  Edinburgh,  p.  43.  Moyes’s  Memoirs,  p.  249 

Wlien  Ogilvy  the  Jefuit  was  brought  to  trial,  his  judges,  or  rather  inquifitors,. 
interrogated  him  about  the  Pope’s  right  to  depofe  excommunicated  princes, 
and  if  it  was  lawful  to  put  fuch  princes  to  death.  In  anfwcring  thefe  interrogato- 
ries, he  reproached  the  court  with  this  attempt.  After  faying  it  was  not  papifts 
but  heretics,  who  inculcated  parricide,  he  goes  on  thus  : ‘ Pulveraria  confpiratio 

* aulicorum  fuit,  at  non  fic  cum  die  Septembris  veftra  (it  fhould  be  Decembris) 

‘ quando  ingenti  armatorum  manu  regem  in  Praetorio  cum  Senatu  necare  voluiftis, 

‘ quod  et  feciffetis  nili  concurfu  opificum  fatellites  adjuti  e manibus  veftris  regem 
‘ eripuiflent.  Duo  millia  funt  hodie  Edinhurgi  qui  illo  die  arma  iulenint,  et  tot  elle 
‘ poflunt  teftes,  tres  predicantes  exhortatos  fuiffe  ad  fortiter  agendum,  clamantes,  Deus 

* et  ecclefta  ; cum  ex  altera  parte  clamaretur  pro  Deo  et  Rege  ; pro  quofadlo  Edinbur- 
‘ gum  debebat  comburi.’  Relatio  incarcerationis  et  martyrii  Joannis  Ogilbei,  8cc.  tv- 
pis  viduae,  L.  Kellami,  1(515.  See  his  trial  below. 
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1600  tent  of  his  power;  for  he  deemed  the  Royal  pie  afure  to  be  the 
ftandard  for  meafuring  out  law  to  the  fubjedts.  The  people,  on 
the  other  hand,  enjoyed  no  regular  fyftem  of  liberty,  yet  were 
extremely  deftitute  of  the  refpedt  due  to  the  Sovereign.  The 
turbulent  nobles,  in  gratifying  their  common  purfuits,  ambition, 
and  revenge,  were  reftrained  by  no  delicacy  of  fentiment,  no 
politenefs  of  manners.  The  clergy  held  the  pulpit  to  be  a fanc- 
tu'ary  from  which  they  might  declaim  without  challenge  on 
matters  of  ftate  ; and  their  bold  fentiments,  their  lofty  preten- 
fions,  were  often  unfolded  in  the  moft  coarfe  and  intemperate 
language.  To  add  to  the  public  diforder,  the  kingdom  was  di- 
ftradted  between  two  foreign  fadlions,  and  two  rival  religions. 
The  Spanilh  fadlion  united  with  the  Popilh  ; the  * Englifli, 
with  the  Piefbytcrian.  The  Prince,  who  guided  the  car  of  Hate 
over  thofe  arduous  pathsj  increafed  the  confufion  by  his  inabi- 
lity to  dired  it.  Prom  a want  of  judgment,  of  refolution,  and 
of  temper,  he  frequently  connived  at,  or  pardoned  the  moft  a- 
trocious  crimes,  while  he  punifhed,  with  illegal  and  j*  exceflive 
rigour,  trivial  or  imaginary  offences.  Equally  unfkilled  to  hurl 
the  imperial  thunder,  or  to  encircle  his  temples  with  the  rays, 
of  mercy,  he  weakened  moral  diftindion,  while  he  broke  down 
the  barriers  to  the  commiffion  of  the  more  atrocious  crimes. 

The  murder  of  Riccio,  by  Lord  Cowry’s  grandfather,  was 
perhaps  the  greateft  infult  ever  offered  to  a woman  and  a Sove- 
.reign,  and  may  be  deemed  the  harbinger  of  the  lucceeding  tu- 
mults. 

* It  Is  highly  probable  that  fome  perfons  In  the  Court  of  England  were  privy 
to  this  confpiracy.  In  a letter  of  Logan’s,  which  is  ingrofled  in  the  indiftment 
againft  George  Sprott,  who  was  executed  for  concealing  this  confpiracy,  there  is 
this  palTage : ‘ I truft,  and  am  alTured,  we  Ihall  hear  word  within  few  days  from 
« them  your  Lordfliip  knoweth  of ; Jor  I have  care  to  fee  ’what  Jlnps  comes  home  by.' 
Records  of  Jufticiary,  Auguft  12.  1608.  _ f See  the  Index,  articles  Een- 

iient,  Cornwall,  Fleming,  Guthrie,  Maccalzeane,  Ogilvie,  Rois,  Sandilands. 
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mults.  And  the  Earl’s  father,  when  he  feized  the  King  at  Ruth-  1600 
ven,  changed  his  minifters,  and  kept  him  in  ward  for  a twelve- 
month,  Ihowed  that  his  refpedt  for  Princes  was  not  much  greater 
than  his  father’s. 

This  Earl  foon  after  fell  upon  the  fcafFold,  and  in  his  death 
we  may  probably  look  for  the  principal  motive  to  Go’wry  s Con- 
/piracy.  The  Church,  in  a folemn  ad:  of  their  Aflembly,  declared 
their  approbation  of  the  elder  Cowry’s  feizing  the  King  at  Ruth- 
ven ; and  the  Prefbyterian  clergy,  in  their  writings  and  decla- 
mations, always  enforced  this  topick,  and  exprefled  their  opinion, 
that  he  fell  by  an  unjuft  fentence.  One  of  the  moft  eminent 
and  popular  of  that  order  was  preceptor- to  Lord  Cowry  and  his 
brothers.  Thus  the  idea  of  a murdered  father,  inftilled  ^ in  the 
converfations  of  their  preceptor,  and  fupported  by  the  authority 
of  the  Church,  muft  have  made  a deep  impreflion  on  the  youth- 
ful minds  of  the  offspring  of  Cowry.  This,  indeed,  is  not  Amp- 
ly fupported  by  plaufible  conjedure  ; it  is  inftruded  by  evidence. 

When  Alexander  Ruthven  approached  the  King  with  a drawn 
hanger,  his  words  were,  ‘ remember  on  my  father  s deaths  The 
fame  is  corroborated  by  Logan’s  letters  ; letters  which,  from  the 
proof  adduced  In  the  following  trial,  1 hold  to  be  authentic  evi- 
dence^ particularly  in  the  following  paffage  ‘ I think  there  is- 
‘‘  none  of  a noble  heart,  or  carries  a ftomach  worth  a penny,  but 

‘ they 

I 

* To  exclude  mifreprefentation,  I defire  it  may  be  underftood,  I neither  with 
to  infinuate,  nor  do  I believe,  that  Lord  Gowry’s  preceptor,  or  any  of  the  clergy, 
inftilled  into  his  mind  to  revenge  his  father’s  death  j but  only,  that  they  muft  have 
repeatedly  told  him  his  father  fell  by  a hard  Sentence  ; and  that  his  mind  brood- 
ing over  this,  joined  to  his  ambition,  and  the  ftate  of  the  country,  probably  fug- 
gefted  to  him  this  confpiracy  againft  the  King,  which  terminated  in  the  ruin  of 
^himfelf  and  of  his  family.  Logan’s  Letters,  No.  5.  would  completely  vindicate 
Lord  Cowry’s  preceptor  from  fuch  afperlion. . -j-  Logan’s  Letters,  No.  5* 

ult.  July  1600. 
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1600  ‘ they  would  be  content  and  glad  to  fee  an  contented  revenge  of 
‘ Greyjleir s death.* 

The  family  of  Ruthven  had  long  been  looked  upon  as  the 
head  of  that  party  which  was  attached  to  England  and  the  Re- 
formation ; and  the  accomplilhments  of  the  latter  Gowry  quali- 
fied him  to  be  the  leader  of  an  enterprifmg  fadion.  The  im- 
portance he  derived  from  ariftocratic  influence  over  his  extenfive 
domains,  and  from  the  attachment  of  a powerful  party  in  Church 
and  State,  was  embelliflied  with  the  luftre  of  a royal  defcent  f. 

Thus 


* A nickname  for  the  elder  Gowry.  f William,  fecond  Lord  Ruth- 

A'en,  the  Earl’s  great  grandfather,  married  Janet  Halyburton,  eldefl:  daughter,  and 
co-heirefs  of  Patrick  Lord  flaliburton  of  Dirleton,  whofe  predeceflbr.  Sir  Walter 
Haliburton,  married  Lady  Ifabel  Stuart,  eldeft  daughter  of  Robert  Duke  of  Albany 
regent  of  Scotland,  third  fon  of  King  Robert  II.  The  Earl’s  father,  William  firft 
Earl  of  Gowry,  married  Dorothea,  daughter  to  Henry  Lord  Methven,  who  was 
firfc  married  to  the  Princefs  Margaret  of  England,  daughter  of  Henry  VII.  and 
widow  of  James  V.  It  is  faid  Lord  Gowry  propagated  a rumour  of  his  mother’s 
being  defcended  of  that  marriage,  and  that  many  low  people  about  Perth  credited 
the  report  ; (Scot’s  Hift.  of  Scotland,  p-  553.)-  Yet  it  feems  demonftrated  that 
Hie  was  fprung  of  a marriage  between  Lord  Methven  and  Janet  Stewart,  daughter 
of  John  Earl  of  Athole.  Dcuglafs’s  Peerage,  p.  16.  305.  321.  Lord  Gowry 
adopted  into  the  arms  of  his  family,  A.  D.  1597,  a fiuord pointing  towards  an  im- 
perial crown,  with  the  motto,  ‘ Tibi  foli  Crawfurd’s  Peerage,  p-  1 66. 

I am  induced  to  believe  that,  however  atrocious  Lord  Gowry’s  purpofe  might 
be,  he  did  not  intend  to  defpatch  the  King  immediately.  The  evidence  of  what 
palTed  between  the  King  and  Alexander  Ruthven,  as  well  as  a conhderation  of  the 
moll:  wary  fteps  Gowry  could  purfue,  confirm  this  notion.  Ruthven’s  fpeech  to  the 
King  was,  ‘ Sir,  Ton  mud  he  my  prifoner ; and,  when  he  returned  a fecond  time, 
and  fwore  there  was  no  remedy,  inftead  of  ftabbing  the  King,  he  only  propofed 
tying  his  hands.  Whether  the  brothers  confulted  their  ambition  or  their  fafety,  it 
was  prudent  for  them  not  to  defpatch  the  King  at  St  Johnfton.  The  notorious 
murderer  of  the  King  could  have  little  hope  of  afeending  his  throne.  By  throw- 

ing 
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Thus  ambition,  as  well  as  revenge,  might  ftimulate  Gowry  to  his  1600 
daring  enterprife.  Indeed,  if  his  attempt  was  to  be  direded  a- 
gainft  the  life  of  the  King,  it  could  no  longer  be  fafe  for  him  to 
remain  in  the  condition  of  a fubjed:  : And  the  indecent  and  ma- 
licious imputation  of  baflardy,  with  which  the  fanatics  reproach- 
ed King  James,  might  afford  a plaufible  pretext  for  fecluding  the 
royal  offspring. 

The  family  of  Kamilton,  next  heir  to  the  Crown,  had  long 
loft  its  popularity,  and  the  Earl  of  Arran,  its  head,  had  loft  his 
judgment  ; and,  although  there  undoubtedly  were  feveral  fa- 
milies Interpofed  between  Gowry  and  the  Crown,  in  the  ftridt 
line  of  fucceffion,  none  of  them  probably  poffeffed  power  and 
popularity  to  fupport  their  right.  But,  if  Gowry  and  his  bro- 
ther were  really  endowed  with  thofe  perfonal  accomplifhments 
which  have  been  fo  highly  extolled,  and  which  made  their  coun- 
trymen conceive  ‘ the  moji  /anguine  * hopes  of  their  early  virtues' 

Is  it  abfurd  to  fuppofe  Lord  Gowry  to  have  flattered  himfelf, 
that,  in  a country  where  the  church  ‘was  in  danger^  w'here  the 

F trumpet 

ing  the  bloody  talk  upon  the  hands  of  an  affaffln,  at  an  after  day,  they  might  fliift 
off  the  imputation  of  the  parricide  ; and  their  partizans  might  deny,  with  as  mmch 
effrontery,  that  Gowry  committed  the  murder,  as  they  have  fince  done  that  Gowry 
hatched  a confpiracy.  Befides,  while  the  King  remained  in  cuftody  of  the  brothers, 
his  life  was  a hoftage  for  their  fafety,  and  a check  upon  any  fpirited  meafures  in  the 
adherents  to  the  royal  caufe.  The  houfe  of  St  Johnfton  was  but  a few  yards  from 
the  river  Tay.  Had  Lord  Gowry  been  fuccefsful  in  his  aElual  attempt  to  difmifs 
the  King’s  followers,  by  telling  them  the  ’iviilful falfehood  that  his  Majeft)'  was  gone ; 
had  the  fliades  of  night  fallen,  he  might  have  conveyed  the  King  down  the  Tay, 
with  equal  eafe  and  fecrecy ; and  his  Majefty  might  either  be  carried  prifoner  to 
England,  where  his  mother  had  ended  her  days,  or  to  Logan’s  houfe  of  Faftcaftle, 
on  the  coaft  of  Berwick,  where  Logan  boafts  that  he  had  ‘ keeped  my  Lord  Both- 
* well  in  his  greateft  extremities,  fay  the  King  and  his  council  what  they  would.’ 

Logan’s  Letters,  No.  4.  * Robertfon’s  Hift.  of  Scot.  v.  2..p.  252. 
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trumpet  of  fedition  was  founded  by  the  minlfters*  who  fortified 
the  ‘ chief  block- hoiife  of  the  LorS  s ferufalem^  his  piety,  popularity, 
and  bravery,  fhould  fupply  the  defedt  in  title,  and  make  him  be 
called,  while  there  were  nearer  heirs  to  the  Crown  ; as  has  fince 
happened,  in  the  fame  country,  on  a fimilar  occafion. 

Sundry  dark  expreflions  in  Logan’s  letters,  particularly,  that 
the  eftate  of  Dirleton  f was  to  be  beftowed  on  him,  if  Lord 
Cowry’s  fcheme  fhould  take  effed:,  confirm  the  notion  that  his 
Lordfhip  aimed  at  the  Crown. 

Argument  3^/,  That  the  circimfances  of  the  ^th  Auguf^  as  e~ 
fablifhed  in  proof  are  conffent  ij:  njuith  a plot  of  Go’wry  againfl 

the 

* V uigo — The  Minijlers  of  Edinburgh  ! Calderwood’s  Hift.  of  the  Church,  written 
by  appointment  of  the  General  AlTembly,  p.  447.  f The  Gowry  family  acquir- 
ed the  eftate  of  Dirleton,  one  of  the  bell:  in  Eall  Lothian,  by  the  marriage  of  Lord. 
Riithven  with  a daughter  of  Lord  Haliburton.  3 celebrated  hiftorian  has 

endeavoured  to  invalidate  the  teflimony  of  Gowry’s  confpiracy,  recorded  before" 
Parliament,  by  remarking  certain  difcrepancies  and  contradictions  between  this 
teftimony  and  the  account  of  the  plot  publilhed  by  the  King,  recently  after  the  e- 
vent- ; and  likewife  between  the  evidence  given  by  Henderfon  before  the  Privy 
Council,  and  tliat  afterwards  emitted  by  him  before  Parliament.  In  fome  of  thefe,  he 
points  out  difcrepancies  fo  trifling,  as  with  me  rather  tend  to  flrengthen  the  candour 
and  credibility  of  the  evidence.  I'prefent  an  inflance : ‘ The  King  alTerts,  that 
‘ Henderfon  opened  the  window  during  Mr  Ruthven’s  abfence,  Difc.  23.  Hender- 
* fon  depofes  that  he  was  only  attctnpting  to  open  it  when  Mr  Ruthven  returned ; 

‘ and  that,  during  the  ftruggle  between  the  King  and  him,  he  opened  it.’  Robert- 
fon’s  Hill.  V.  2.  p.  270. — Such  are  the  conceptions  and  faculties  of  man,  that  it  is 
7'norally  impojfthle  for  twenty  or  thirty  perfons  who  witnefs,  much  more  who  are  con- 
cerned in  a bufy  fcene  of  violence  and  danger,  to  give  a precifely  fimilar  account 
of  every  minute  circumftance  ; and,  were  an  account  tallying  fo  wonderfully  to  be 
given  in  evidence,  with  me  it  would  deflroy  the  credibility  of  the  whole.  The 
various  depofitions  in  the  trial  of  Gowry,  in  my  humble  opinion,  are  very  diftinct.* 
and  ccnfiflent. 
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the  King,  and  incompatible  ’with  a dejtgn  of  the  King  againf  1600 
Go'wry.  v^vv^ 

Of  this,  I think,  any  Impartial  mind  may  be  fadsfied,  by  a bare 
perufal  of  the  evidence.  I fliall,  therefore,  briefly  obferve,  that 
it  is  Inftruded  by  Alexander  Ruthven’s  coming  to  Falkland,  and 
taking  the  King  along  with  him  to  his  brother’s  houfe  of  St 
Johnfton ; by  the  King’s  fetting  out  immediately  after  the  chace, 
without  fo  much  as  a fword  ; by  the  flightnefs  of  his  Majefty’s 
retinue  ; by  the  Duke  of  Lennox,  Lord  Cowry’s  brother-in-law, 
being  of  the  party  ; by  the  fufpicions  which  the  King  exprelTed 
to  th^  Duke,  bidding  him  take  heed  and  follow  him;  by  Alex- 
ander Ruthven’s  feparating  the  King’s  attendants  from  him,  on 
the  falfe  pretext  of  his  Majefty’s*  commands  ; by  his  locking  the 
doors  as  the  King  and  he  w^ent  up  flairs,  thereby  fecluding  all  fol- 
lowers ; by  Lord  Cowry’s  attempting,  in  the  mean  time,  to  get  the 
King’s  fuite  fent  back  to  Falkland,  for  which  purpofe  he  affeverated 
the  falfehood,  that  the  King  was  on  horfeback  and  away  ; and,  by 
the  King’s  being  reduced  to  fuch  diftrefs,  as  to  flretch  his  neck 
forth  of  a window,  at  the  top  of  the  houfe,  his  face  red,  a hand 
gripping  his  cheek,  and  himfelf  crying,  ‘ Treafon  ! Help!  Lain 
‘ murdered  !’ — I fliall  only  add,  that,  if  the  King  had  entertain- 
ed any  bloody  defign  againfl  Cowry,  it  was  fafer,  both  to  his 
perfon  and  government,  and  more  fuitable  to  his  timid  counfels, 
to  have  taken  off  Cowry  by  the  dagger  of  a bravo,  or  by  in- 
veigling him  into  a plot  againfl  the  flate,  than  by  going  in 
perfon  alone,  and  unarmed,  into  tlie  fecret  chambers  of  the  caille 
of  the  greatefl  baron  in  the  kingdom,  there  to  have  murdered 
him,  furrounded  by  his  domeflics,  his  friends,  and  his  vafTals, 
and  in  the  center  of  his  extenfive  domains.  And,  if  the  King 
had,  at  his  devotion,  a perfon  fo  dexterous  in  the  art  of  forgery, 
a£  he  mufl  have  had,  if  Logan  s letters  are  fiLlitious,  there  could 
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1600  be  no  difficulty  in  conviding  Gowry  of  any  crime  his  Majefty 
might  think  fit  to  lay  to  his  charge. 

Argument  /\th^  That  the  letters  of  Logan  of  Refalrig^  one  of 
the  confpirators^  afford  a feparate  inconteftible  evidence  of  the  rea- 
lity of  this  confpiracy. 

As  this  argument  refts  entirely  upon  the  authenticity  of  Lo- 
' gan’s  letters,  it  falls  to  be  difcufled  in  the  following  trial  of  Lo- 
gan himfelf ; 


Having  ftated  the  evidence,  and  the  argument,  which  imprefs 
me  with  the  moft  perfed  convidion  of  the  reality  of  this  con- 
fpiracy, it  may  not  be  amifs  to  inquire  how  fo  ftrange  a delufion, 
as  the  doubting  of  this  confpiracy,  has  been  propagated  and 
maintained. 

In  thofe  days,  religion  was  not  that  gentle  and  holy  affedion 
which  ftrengthens  and  purifies  the  mind,  while  it  humanizes  the 
heart : It  was  an  etherial  fluid  which  pervaded  the  whole  mafs 
of  the  conftitution  ; and  whofe  eledric  fhocks  ferved  fometimes 
to  purify,  and  fometimes  to  confume  : And  the  political  atmof- 
phere,  flrongly  impregnated  with  the  flame,  often  burft;  forth  in 
thunder.  Whatever  the  clergy  were  pleafed  to  inculcate  was 
fwallowed  with  the  moft  ftupid  and  greedy  faith ; and,  from 
the  invariable  principles  of  human  nature,  1 may  venture  to 
aflert  they  were  the  lefs  ftudious  of  plaufibility  in  their  dodrines, 
in  proportion  to  the  fimplicity  of  their  flock. 
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It  had  pleafed  the  clergy  to  pafs  a foleniii  a£l:  of  approbation  1600 
of  the  Elder  Cowry’s  apprehending  the  King,  although  it  was 
nothing  lefs  than  an  adt  of  open  and  raanifelf  rebellion.  Is  it 
then  wonderful  that  thofe  v/ho  jullified  the  fuccefsful  rebellion 
of  tlie  father,  fhould  deny  their  belief  of  the  difappointed  trea- 
fon  of  the  fon  * ? When  the  minifters  of  Edinburgh  were  defired 
to  aflemble  the  people,  to  lay  before  them  the  particulars  of  the 
plot  againft  the  King,  and  to  praife  God  for  his  delivery,  they 
lefufed  obedience,  alledging  that  they  could  not  deliver  from 
the  t chair  of  truths  a relation  of  fadts  concerning  which  they 
themfelves  were  dubious.  And  Mr  Robert  Bruce,  a bold  and 
popular  preacher,  perfifting  in  his  denial,  notwithftanding  the 
arguments,  the  entreaties,  and  the  threatenings  of  the  King,  was 
banifhed  for  his  difobedience.  The  fpirit  of  incredulity  natu- 
rally fpread  from  the  paftor  through  the  flock,  and  it  continued 
to  be  foftered  by  the  more  bigotted  of  the  clergy  during  the  civil 
wars,  which  rent  the  flate  for  a great  part  of  the  lafi;  century  : In- 
deed, with  the  different  fadions,  a belief  or  difbelief  in  Cowry’s 
confpiracy,  became  a touchflone  of  party.  When  the  nation  was  no 
longer  diftradted  by  virulent  contention  between  church-man  and 
covenanter,  loyalift  and  republican,  whig  and  Jacobite  ; when  the 
minds  of  men  were  difpofed  to  receive  the  truth,  a circumftance- 
purely  accidental  has  tended  to  continue  this  delufion.  An  emi- 
nent hiftorian  appeared,  whofe  writings  have  ftamped  a defer- 
ved  impreflion  upon  the  opinions  of  the  public.  Attached  to 
the  order  to  wdiich  he  belongs,  it  was  natural  for  him  to  enter- 
tain a higher  refpedl  for  the  opinion  and  authority  of  thofe 
fathers  of  the  church  than  they  deferved,  and  confequently  to 

imbibe 

* To  deny  the  reality  of  plots,  imlefs  the  treafon  was  fealed  with  the  blood  of 
the  Prince,  was  no  new  matter  : ‘ Conditioneni  Principum  miferrimam  aiebat 
‘ (Domitianus)  quibus  de  conjuratione  comperta  non  crederetur,  nifi  occifia.’' 
Suetonius  Delphini,,  p.  595.  f Calderwood’s  Kiftory,  p.  444, 
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1600  imbibe  in  part  tbeir  fceptlcal  notions  concerning  Gowry^s  con- 
fpiracy.  Thefe  he  has  delivered  with  a fubtilty  of  argument, 
an  engaging  and  perfuafive  manner,  which  captivate  the  atten- 
tion, and  rivet  the  wavering  opinion  while  perhaps  they  are 
unable  to  convince  upon  a folid  inveftigation  of  the  judgment. 


Robert  Logan  of  Refalrig,  for  Acceffion  to  Gowrfs 
Confpiracy. 


IN  the  year  1608,  George  Home,  Earl  of  Dunbar,  was  in- 
formed by  a gentleman  of  his  acquaintance,  that  there  was 
one  Sprott,  a notary  at  Eyemouth,  who  had  communicated  to 
him  fome  particulars  relative  to  Gowry’s  confpiracy,  which 

this 

* Human  nature  Is  liable  to  error,  from  partiality  of  affection,  as  wefl  as  frailty 
of  judgment  j but  candour  is  in  every  man’s  power.  It  is  therefore  my  duty  to  ob- 
fcrve,  that  inconteftible  evidence  is  recorded  in  the  books  of  Sederunt  of  the  Court 
of  Seffion,  of  the  Earl  of  Gowry,  at  the  time  of  his  death,  being  creditor  to  the 
King  in  L.  196,465  : 18  : 6,  of  accumulated  fum  of  principal  and  intereft.  By  the 
King’s  inability  to  pay  him,  the  Earl  was  fo  much  embarraffed  in  his  circumftances, 
that  the  Court  of  Seffion  granted  him  for  a twelvemonth  a perfonal  protection  from 
the  diligence  of  his  creditors,  juft  forty-fix  days  before  he  was  killed.  And  from  the 
common  law,  as  well  as  the  ffience  of  the  public  records,  it  is  probable  the  Earl’s 
creditors  were  never  paid.  I am  aware  that  this  faCt  may  make  a forcible  impref- 
fton  upon  thofe  who  have  been  accuftomed  to  doubt  of  the  reality  of  this  confpi- 
racy. But  a confideratlon  of  the  following  circnmftance  will  entirely  remove  every 
fufplcion.  Lord  Gowry  was  creditor  to  the  King  in  this  fum,  as  reprefenting  his 
father,  the  late  Earl,  who  was  Treafurer  of  Scotland,  and  that,  by  accompt  fitted  on 
the  loth  of  May  1583,  the  balance  then  refting  to  the  Earl  being  L.  48,063  : 4 : 8 
Scots,  which  (as  Scottifh  money  was  greater  by  the  half  at  that  time  than  it  is  now) 
was  L.  72,094  : 17  : oof  our  prefent  Scottifli  money  of  principal,  befides  Teventeen 
' ^ years 
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this  Sprott  had  kept  fecret  till  the  perfons  concerned  In  it  were  * 1600 
dead.  The  Earl  acquainted  the  Lord  Advocate,  and  Sprott 
xvas  inftantly  apprehended.  He  was  examined  before  the  Privy- 
Council  on  the  5th  of  July  1608,  and  afterwards  underwent 
frequent  examinations.  His  voluntary  confeffion  w^as  made  the 
fubje£i  of  an  indictment  againft  him  before  the  Court  of  Jufticiary, 
as  being  in  the  treafonable  foreknowledge  of  Cowry’s  confpiracy. 

He  was  tried  capitally  on  the  12th  of  Auguft  1608,  upon  his 
O'wn  confejfion  alone.  He  was  conviCted.  He  was  condemned  to 
be  hanged  that  very  day  at  the  crofs  of  Edinburgh,  and  his  head 
to  be  put  up  on  the  tolbooth,  befide  the  traitor  Cowry’s.  He 
confefied  he  perfectly  knew  that  Logan  of  Reftalrig  was  in  the 
forekno-wledge  of  Cowry’s  confpiracy  : That  letters  palTed  be- 
tween the  Earl  and  Reflalrig  on  the  fubjeCl,  in  the  beginning 

of 

vears  intcreft  at  the  then  rate  often  per  cent.  On  the  4th  of  May  1584,  the  eider 
Cowry  was  convldled,  condemned,  and  beheaded  for  treafon,  and  his  eftate  for- 
feited. King  James,  by  a folemn  aft,  reftored  his  fon,  the  latter  Cowry,  agalnli 
the  forfeiture,  and  ratified  the  debt  he  owed  him,  which  that  forfeiture  had  pro- 
fcribed,  in  December  1585.  The  perfonal  proteftion  to  Cowry  was  granted  on 
the  2cth  of  June,  and  his  Lordfhip  was  killed' on  the  5th  of  Auguft  1600.  Can  it 
therefore  be  alledged  that  the  King  made  an  attempt  upon  Gowi-y,  with  a view  of 
getting  quit  of  this  debt,  without  maintaining  that  his  IMajefty  reftored  to  the  heir, 
the  eftate  of  a perfon  juftly  condemned,  that  ke  might  afterwards  murder  the  in- 
nocent heir,  in  order  to  wreft  back,  the  eftate  he  had  conferred  from  his  royal  cle- 
mency ? Cowry  was  reftored  by  two  afts  of  the  parliament,  which  fat  on  the  ift,. 

4th,  and  loth  December  1585  ; the  one  a general  aft  of  indemnity  and  reftoration 
cf  all  perfons  who  hedhttn  forfeited  fince  the  King’s  coronation,  excepting  the  mur- 
derers of  Damley,  and  fome  others.  The  other  was  a fpecial  ftatirte  in  fa\»our  of 
the  widow  and  children  of  William  Earl  of  Cowry.  MSS.  Afts  of  Scdeniut\ 

Vol.  iv.  20th  June  1600  ; Records  of  Parliament,  ift,  4th,  loth,  December  1585  ; 
Spottifwood’s  Hift.  p.  331.  See  the  Aft  of  Sederunt  which  I have  printed  in  Ap^- 
pendix.  No.  i.  * Logan  of  Reftalrig,  and  his  fervant  Laird  Bour, 

died  about  the  year  t6o6. 


4$ 
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1600  of  July  1600;  that  a fervant  of  Reftairig’s,  commonly  called 
Laird  Boiu\  was  the  meflenger  employed  in  thefe  defpatches, 
had  fomc  of  them  in  his  keeping,  and  ftiowed  them  to  the  pri- 
foner  in  the  houfe  of  Fadcallle,  among  other  papers,  he  I3oiir, 
being  unable  to  read,  and  that  he  took  the  opportunity  to  fecret 
them  He  confeiTcd  that  he  was  often  in  company  with 
Reftalrig,  as  well  as  with  Laird  Bour,  heard  the  conference 
which  pafled  between  them  relative  to  a letter  which  Bour  had 
brought  back  to  his  mafter  from  Lord  Gowry  : That  he  after- 
wards inquired  of  Bour  what  was  going  on  between  ’his  mafter 
and  the  Earl  of  Gowry  ? to  which  Bour  anfwered,  ‘ He  bc- 
‘ iieved  that  the  Laird  fhould  get  Dirleton  without  either  gold 
^ or  filver,  but  feared  that  it  fhould  be  as  dear  unto  him  ; and 
‘ Sprott  inquiring  how  that  could  be  ? Bour  faid,  they  had  ano- 
‘ ther  pye  in  hand  nor  the  felling  of  any  land  ; but  prayed  Sprott, 
‘ for  God’s  fake,  he  would  let  be,  and  not  trouble  himfelf  about  the 
‘ Laird’s  biifinefs  ; for  he  feared,  within  few  days,  the  Laird  would 
‘ be  either  landlefs  or  llfelefs.’  By  this  declaration  he  uniform- 
ly abode.  He  adhered  to  it  on  the  fcaffold,  when  he  was  per- 
forming the  laft  folemn  duties  of  penitence  and  prayer  j and  he 
declared  that  he  fhould  give  the  people  a fignal  of  its  truth  after 
he  was  thrown  over  the  ladder;  accordingly,  to  the  aftonifhment  of 
the  fpedfators,  he  clapped  his  hands  thrice  when  he  was  fufpend- 
ed  on  the  gallows.  All  this  is  teftified  in  the  Records  of  Parlia- 
ment under  the  fubfeription  of  the  Lords  of  the  Privy  Council, 

the 

* The  fummons  of  forfaulture  agalnfl  Logan’s  heirs,  explains  more  particularly 
how  Sprott  came  by  thefe  letters : That  Laird  Bour,  when  he  got. them  back  from 
the  Earl  of  Gowry  to  be  returned  to  Reftalrig,  detained  the  letters  ; that  Sprott 
ftole  them  from  him,  and  Reftalrig  becoming  apprehenfive  that  Sprott  or  Bour 
would  betray  him,  bribed  them  both  with  many  prefents,  to  keep  the  fecret. 
See  an  excerpt  fi'om  this  fummons  in  Appendix,  No.  2. 
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the  Archbifliop  of  Glafgow,  many  noblemen,  and  the  magi-  1600 
ftrares  and  minifters  of  Edinburgh,  who  were  upon  the  fcaffold 
during  the  time  of  his  execution. 

The  queue  being  thus  given  to  Reftalrig’s  guilt,  a fummons 
of  treafon  was  executed  againft  Robert  Logan,  his  eldeft  fon  and 
heir,  and  all  others  concerned,  on  the  15th  of  February  1609, 
to  appear  before  the  King  and  eftates  of  Parliament,  on  the  12th 
of  April,  and  defend  themfelves  from  the  charge  of  high  trea- 
fon exhibited  a'gainft  the  late  Logan  of  Reftalrig. 

■ The  caufe  was  brought  before  Parliament  on  the  24th  of 
June,  and  his  Majefty’s  Advocate,  for  proving  of  the  charge,  pro- 
duced George  Sprott’s  declarations  *,  and  confeffions  before 
the  Privy  Council,  the  Court  of  Jufticiary,  and  on  the  fcaffold. 

His  Lordfhip  alfo  produced  the  depofitions  of  witneffes  exami- 
ned before  the  Privy  Council,  and  the  Lords  of  Articles  j and  the- 
following  letters  of  the  deceafed  Logan  of  Reftalrig. 


LETTER  1. 

_ Right  Honourable  Sir,  my  duty,  with  fervice  remembered  : 
Pleafe  you  underftand,  my  Lord  of  Go’wrie,  and  fome  others  his 
Lordfhip’s  friends  and  well-wifhers,  who  tenders  his  Lordftiip’s 
preferment,  are  upon  the  refolution,  you  know,  for  the  revenge 
of  that  caufe  : And  his  Lordfliip  has  written  to  me  anent  that 
purpofe  ; whereto  I will  accord,  in  cafe  ye  will  ftand  to,  and  bear 
a part;  and  before  ye  refolve,  meet  me  and  Alexander  Ruth- 
ve7iy  m the  Canongate^  on  Thurfday  the  next  week ; and  be  as 

G warry 

* Regifter  of  Parliament,  24th  June  1609. 
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1600  warry  as  you  can.  Indeed,  Mr  Alexander  RiUlmen  with 

me  four  ar  five  days  fmee,  and  I have  promifed  his  Lordfhip  an. 
anfvver  within  ten  days  at  fartheft.  As  for  the  purpofe,  how  Mr 
Alexander  Rtithvcn  and  I has  fet  down  the  courfe,  it  will  be  a 
very  eafy  done  turn  ; and  not  far  by  that  form  with  the  like 
ftratagem  whereof  w^e  had  conference  in  T.  S.  But  in  cafe  you 
and  Mr  Alexander  Ruthven  forgather  ; becaufe  he  is  fomewhat 
imcautious,  for  God’s  fake  beware  with  his  rackleffnefs  as  to  this 
of  Padua ; for  he  told  me  one  of  the  ftrangeft  tales  of  a Noble- 
man* of  Padua  that  I ever  heard  in  my  life,  refembling  the  like 
purpofe.  I pray  you,  Sir,  think  nothing,  although  this  bearer 
underfland  of  it  ; for  he  is  the  fpecial  fecretary  of  my  life  ; his 
name  is  Laird  Bour,  and  was  old  Manderjlon  s man  for  dead  and 
life  ; and  even  fo  now  for  me.  And  for  my  own  part,  he  fhall 
know  of  all  that  I do  in  this  world,  fo  long  as  ever  we  live  to- 
gether ; for  I make  him  my  houfehold  man  : He  is  well  worthy 
of  credit,  and  recommend  him  to  you.  Always  to  the  purpofe, 
I think  beft,  for  our  plot,  that  we  meet  all  at  my  houfe  of  Faji- 
cajlle : For  I have  concluded  with  Mr  Alexander,  who,  1 think, 
fhall  be  meeteft  to  be  conveyed  quietly  in  a boat  byfea;  at  which 
time,  upon  fure  advertifement,  1 fhall  have  the  place  very  quiet 
and  well  provided  ; and,  as  I receive  your  anfwer,  I will  poft 
this  bearer  to  my  Lord  : And  I pray  you,  as  you  love  your  own 
life,  (becaufe  it  is  not  a matter  of  mowfe),  be  circumfpecSt  in  all 
things,  and  take  no  fear  but  all  fhall  be  well.  I have  no  will 
that  either  my  brother,  or  yet  M.  N.  R.  my  Lord’s  old  peda- 
gogue, know  any  thing  of  the  matter,  till  all  be  done  that  we 

would 

* What  this  ftory  is  of  a Nobleman  of  Padua,  a learned  antiquarian  of  Italy 
may  poffibly  be  able  to  unfold.  I defpair  of  ever  hearing  it.  Lord  Gowry  and 
his  brother,  as  they  travelled  for  their  accomplifhment,  pafled  a confiderable  tim^ 
at  Padua. 
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would  have  done  ; and  then  I care  not  who  gets  wit  that  loves  1600 
us.  When  ye  have  read,  fend  this  my  letter  back  again  with  ' ^ 
the  bearer,  that  I may  fee  it  burn’t  myfelf ; for  fo  is  the  falhion 
in  fuch  errands  : And,  if  you  pleafe,  write  your  anfwer  on  the 
back  hereof,  in  cafe  ye  will  take  my  w^ord  for  the  credit  of  the 
bearer,  and  ufe  all  expedition  ; for  the  turn  would  not  be  long 
delayed.  Ye  know  the  King’s  hunting  will  be  fhortly  ; and  then 
fhall  be  beft  time,  as  Mr  Alexander  has  affured  me,  that  my 
Lord  has  refolved  to  enterprize  that  matter.  Looking  for  your 
anfwer,  commits  you  to  Chrift’s  holy  protection.  From  Faft- 
caftle,  the  i8th  day  of  July  1600. 

Your^'s  to  utter  power  ready, 

R E S T A L R I G. 

letter  If. 

Laird  Bour^  I pray  you  hafte  you  weft  to  me  about  the  errand' 

I told  you  ; and  we  fhall  confer  at  length  of  all  tilings.  1 have 
received  a new  letter  from  my  Lord  of  Gowrie^  concerning  the 
purpofe  that  Mr  Alexander^  his  Lordfhip’s  brother,  fpoke  to  me 
before ; and  I perceive  that  I may  have  advantage  of  Dirleton^  in 
cafe  his  other  matter  take  effeCt ; as  we  hope  it  fhall.  Always,  I 
befeech  you,  be  at  me,  the  morn  at  even for  I affured  his  Lord- 
fhip’s fervant,  that  1 fhall  fend  you  over  the  water  within  three 
days,  with  a full  refolution  of  all  my  will,  anent  all  purpofes  ; 
and  I fhall  indeed  recommend  you  and  your  truftinefs  to  his 
Lordfhip,  as  ye  fhall  find  an  honeft  recompence  for  your  pains 
in  the  end.  I care  not  for  all  the  land  I have  in  this  kingdom,- 
in.  cafe  I can  grip  off  Dirleton  ; for  I efteem  it  the  pleafanteft 

G 2.  dwelling  • 
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1600  dwelling  in  Scotland.  For  God’s  caufe  keep  all  things  fecrct, 
that  my  Lord,  my  brother,  get  no  knowledge  of  our  purpofes  ; 
for  I rather  be  ^ carded  quick.  And  fo  looking  for  you,  I reft 
till  meeting. 

From  the  Canongate^  the  18th  day  of  July. 

P.  S,  I am  very  ill  at  eafe,  therefore  fpeed  you  hither. 

Your’s  to  power  ready, 

RESTALRIG. 


letter  hi. 

Right  Honourable  Sir,  all  my  hearty  with  humble  fervice  re- 
membered, lince  I have  taken  on  hand  to  interprife  with  my  Lord 
of  Gowrie^  your  fpecial  and  only  beft  beloved  ; as  we  have  fet 
down  the  platt  already,  I will  requeft  you  that  you  will  be  very 
circumfpedt  and  wife,  that  no  man  get  an  advantage  of  us.  I 
doubt  not  but  you  know  the  peril  to  be  both  life,  lands,  and  ho- 
nour, in  cafe  the  matter  be  not  wifely  ufed  ; and,  for  my  own 
part,  I fliall  have  a fpecial  refpedt  to  my  promife  that  I have 
made  to  his  Lordlhip  and  Mr  Alexander,  his  Lordfhip’s  brother, 
although  the  fcaffold  were  fet  up.  If  I cannot  come  to  Falkland 
the  firft  night,  I fhall  be  timely  in  St  yohnjlon  on  the  morn.  In- 
deed, I lippened  f for  my  Lord  himfelf,  or  elfe  Alexander,  his 
Lordfhip’s  brother,  at  my  houfe  of  Fajlcajile,  as  I wrote  to  them 
both.  Always  I repofe  on  your  advertifement  of  the  precife  day, 
with  credit  to  the  bearer  ; for  howbeit  he  be  but  ane  fillie  glyed 
old  carle,  I will  anfwer  for  him,  that  he  fhall  be  very  true.  I 
pray  you.  Sir,  read,  and  either  burn  or  fend  again  with  the  bear- 
er ; for  I dare  hazard  my  life,  and  all  I have  elfe  in  the  world, 

on 


*■  Buried  alive. 
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on  his  meflage,  I have  fuch  proof  of  his  conftant  truth.  So  coin-  1600 
mits  you  to  Chrift’s  holy  protedion, 

From  the  Canongate  the  27th  day  of  July  1600. 

P.  S,  I ufed  not  to  write  on  the  back  of  any  of  my  letters, 
concerning  this  errand. 

Your’s  to  all  power,  with  humble  fervice  ready, 

RESTALRIG. 


LETTER  V. 

My  Lord,  my  moil  humble  duty,  with  fervice,  in  moft  hearty 
manner  remembered.  At  the  receipt  of  your  Lordfliip’s  letter,  I 
am  fo  comforted,  efpecially  at  your  Lordfhip’s  purpofe  commu- 
nicated to  me  therein,  that  I can  neither  utter  my  joy,  nor  find 
myfelf  able  how  to  encounter  your  Lordfhip  with  due  thanks. 
Indeed,  my  Lord,  at  my  being  laft  in  the  town,  Mr  Alexander^ 
your  Lordfhip’s  brother,  imparted  fomewhat  of  your  Lordfhip’s 
intention  anent  that  matter  unto  me  : And,  if  I had  not  been 
bufied  about  fome  turns  of  my  own,  I thought  to  have  come  o- 
ver  to  St  yohnjion  and  fpoken  with  your  Lordfhip.  Yet  always, 
my  Lord,*  I befeech  your  Lordfhip,  both  for  the  fake  of  your 
honour,  credit,  and,  more  than  that,  that  your  life,  my  life,  and 
lives  of  many  others,  who  may,  perhaps,  innocently  fmart  for 
that  turn  afterwards,  in  cafe  it  be  revealed  by  any,  and  likewife 
the  utter  wrecking  of  our  lands  and  houfes,  and  extirpating  of 
our  name,  look  that  we  be  all  as  fure  as  your  Lordfhip,  and  1 
myfelf  fhall  be  for  my  own  part  ; and  then  I doubt  not  but, 
with  God’s  grace,  we  fhall  bring  our  matter  to  an  fine*,  'which 
Jljall  bring  the  contentment  to  us  all  that  ever  vuifJjed  for  the 

revenge 


^ To  a condufion. 
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1600  revenge  of  Machivellian  majfacring  of  our  dearejl  friends.  I 
doubt  not  but  Mr  Alexander^  your  Lordfhip’s  brother,  has  in- 
formed your  Lordlliip  what  courfe  I laid  down  to  bring  all  your 
co-alTociates  to  my  houfe  of  Fajlcafle  by  fea,  where  I fhould  have 
all  materials  in  readinefs  for  their  fafe  receiving  on  land,  and  in- 
to my  hoLife,  making,  as  it  were,  but  a manner  of  pafling  time 
in  an  boat  on  the  fea  in  this  fair  fummer-tide,  and  no  other 
llrangers  to  haunt  my  houfe  while  we  had  concluded  on  the  lay- 
ing our  plot,  which  is  already  devifed  by  Mr  Alexander  and  me. 
And  I would  wifh  that  your  Lordftiip  would  either  come,  or  fend 
Mr  Alexander  to  me,  and  thereafter  I would  meet  your  Lordlhlp 
in  Leith^  nr  quietly  at  Refalrlg^  where  we  fhould  have  prepared 
an  fine  hatted  kit  \with  fugar  and  comfeits  and  wine,  and  there- 
after confer  on  matters;  and  the  fooner  we  brought  our  purpofe 
to  pafs  It  were  the  better,  before  harveft.  Let  not  Mr  W.  R, 
your  old  pedagogue,  ken  of  your  coming.  But  rather  would  I, 
if  I durft  be  fo  bold  to  Intreat  your  Lordfhip  once  to  come  and 
fee  my  own  houfe,  where  I have  keeped  my  Lord  Bothvoel  in 
his  greateft  extremities,  fay  the  King  and  his  council  what  they 
would.  And  in  cafe  God  grant  us  happy  fuccefs  in  this  errand, 
I hope  both  to  have  your  Lordfhip  and  his  Lordfhip,  with  many 
others  of  your  lovers  and  his,  at  a good  dinner  before  I die.  All- 
ways I hope  that  the  King’s  buck-hunting  at  Falkland  this  year 
fhall  prepare  fome  dainty  chear  for  us,  againft  that  dinner,  the 
next  ■^Qz.x^jocofe  hoc^  to  animate  your  Lordfhip  at  this  time:  But, 
afterwards,  we  will  have  better  occafion  to  make  merry.  I pro^ 
t:ef  \ my  Lord,  before  God,  I voifh  nothing  vuith  a better  heart^ 
nor  to  atchieve  to  that  vohich  your  Lordfhip  would  fain  attain 
unto  ; and*  my  continual  prayer  fhall  tend  to  that  effed: ; and  with 
tlie  large  fpending  of  my  lands,  goods,  yea,  the  hazarding  of  my 

life, 

* A hatted  kit  is  a difli  common  in  Scotland  at  this  hour.  It  is  a preparation 
of  milk  kept  for  fome  time-  The  whey  is  let  off,  and  the  remainder  is  of  a ptetty 
thick  conliftence,^and  no  unpleafant  acidity. 
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life,  fhall  not  afraj  me  from  that,  although  the  fcaflbld  were  1600 
already  fet  up,  before  I iliould  falfify  my  promife  to  your  Lord- 
fliip,  and  peifuade  your  Lordfhip  thereof.  I trow  your  Lord- 
ihip  has  an  proof  of  my  conftancy  already  or  now.  But,  my 
Lord,  whereas  your  Lordfhip  defires,  in  your  letter,  that  I crave 
my  Lord,  my  brother’s  mind  anent  this  matter,  I utterly  dlfaf- 
fent  from  that,  that  he  ever  fhould  be  an  counfellor  thereto;  for, 
in  good  faith,  he  will  never  help  his  friend  nor  hurt  his  foe. 

Your  Lordfhip  may  confide  more  in  this  old  man,  the  bearer 
hereof,  m.y  man,  Laird  Bouy\  than  in  my  brother ; for  1 lippen 
my  life,  and  all  that  I have  elfe,  in  his  hands  ; and  I trow  he 
would  not  fpare  to  ride  to  hell’s  gate  to  pleafe  me  ; and  he  is  not 
beguiled  of  my  part  to  him.  Always,  my  Lord,  when  your  Lord- 
fhip has  read  my  letter,  deliver  it  to  the  bearer  again,  -that  I may 
fee  it  burnt  with  my  own  eyes ; as  I have  fent  your  Lordfhip’s 
letter  to  your  Lordfhip  again;  for  fo  it  is  .the  fafhion  I grant. 

And  I pray  your  Lordfhip  to  reft  fully  perfuaded  of  me,  and  all 
that  I have  promifed  j for  I am  refolved,  howbeit  it  were  to  die 
the  morn.  I muft  intreat  your  Lordfhip  to  expede  Bow\  and 
give  him  ftrait  diredions,  upon  pain  of  his  life,  that  he  take 
never  a wink  of  fleep  untill  he  fee  me  again,  or  elfe  he  will  ut- 
terly undo  us.  I have  already  fent  another  letter  to  the  Gentle- 
man your  Lordfhip  knows,  as  the  bearer  will  fhow  your  Lord- 
fhip of  his  anfwer,  and  forwardnefs  with  your  Lordfhip  ; and  I 
fhall  fhew  your  Lordfhip  farther  at  meeting,  when  and  where 
your  Lordfhip  fhall  think  it  meeieft.  Till  which  lime,  and  ever, 

I commit  your  Lordfhip  to  the  protedion  of  Almighty  God. 

From  Gunn  s GreeUy  the  29th  day  of  July  1600. 

P,  S.  Prays  your  Lordfhip  hold  me  excufed  for  my  unfeemly 
letter,  which  is  not  fo  well  written  as  mifter  were  ; for  I diirft 
jDot  let  any  writers  ken  of  it,  but  took  two  fundry  idle  days  to 

do 
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1600  do  it  myfelf.  I will  never  forget  the  good  fpoit  that  Mr  Alex^ 
ander^  your  Lordfliip’s  brother,  told  me  of  a noblemari  of  Padua. 

It  comes  fo  oft  to  my  memory;  and,  indeed,  it  isaparaftur^  to 
this  purpofe  we  have  in  hand. 

Your  Lordflilp’s  own  fworn  and  bunden  man,  to  obey  and 
ferve  with  effold  and  ever  ready  fervice,  to  his  utter  pow- 
er, to  his  life’s  end. 

R E S T A L R I G. 

\ ”, 
LETTER  V. 

Right  Honourable,  my  hearty  duty  remembered,  ye  know  I • 
told  you  at  our  laft  meeting  in  the  Canongate^  that  Mr  Alexan- 
der ^ my  Lord  of  Gozurie^s  brother,  had  fpoken  with  me  anent 
the  matter  of  our  conclufion  ; and,  for  my  own  part,  I (hall  not 
be  hindmoft.  And,  finfyne,  I got  a letter  from  his  Lordfhip’s 
felf  for  that  fame  purpofe;  and,  upon  the  receipt  thereof,  under- 
ftanding  his  Lordfhip’s  franknefs  and  forwardnefs  in  it,  God 
knows  if  my  heart  was  not  lifted  ten  ftages.  I ported  this  fame 
bearer  to  his  Lordfhip,  to  whom  you  may  concredit  all  your 
heart  in  that  as  well  as  1 : For,  and  it  were  my  very  foul,  I durft 
make  him  meflenger  thereof,  I have  fuch  experience  of  his  truth 
in  many  other  things.  He  is  a filly  old  glied  carle,  but  wonder 
'honert;  and,  as  he  has  reported  to  me  his  Lordfliip’s  own  an- 
fwer,  I think  all  matters  fliall  be  concluded  at  my  houfe  of  Fq/l- 
cajlle'y  for  I and  Mr  Alexander  Ruthven  concluded,  that  ye 
Ihould  come  with  him  and  his  Lordfhip,  and  only  another  man 
with  you,  being  but  only  four  in  company,  intill  one  of  the  great 

fifhing- 
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fiftilng' boats,  be  Tea,  to  my  houfe,  where  ye  fliall  land  als  fafely  1600 
as  on  Leith  flmre,  and  the  houfe,  againft  your  Lordlhip’s  coming,  ^ 
to  be  quiet;  and,  when  you  are  about  half  a mile  from  fhore,  as 
it  were  paffing  by  the  houfe,  tq  gar  fet  forth  a waff'*'.  But,  for 
God’s  hike,  let  neither  any  knowledge  come  to  my  Lord,  my 
brother’s  ears,  nor  yet  to  Mr  J¥.  R.  my  Lord’s  old  pedagogue  ; 
for  my  brother  is  kittle  t to  fhoe  behind,  and  dare  not  enterprife 
for  fear;  and  the  other  will  diffwade  us  from  our  purpofe  with 
reafons  of  religion,  which  I can  never  abide.  I think  there  is 
none  of  a noble  heart,  or  carries  a ftomach  worth  a penny,  but 
they  w'ould  be  content,  and  glad  to  fee  an  contented  revenge  of 
Grcyjleil\  death  ; and  the  fooner  the  better  his  Lordffiip  be 
quick  ; and  bid  yiv  Alexander  remember  on  the  fport  he  told  me 
of  Padua:  For  I think  with  myfelf  that  the  cogitation  on  that 
fhould  ftimulate  your  Lordfhip.  And,  for  God’s  caufe,  ufe  all 
your  courfes  cum  difcretionc.  Fall  not.  Sir,  to  fend  back  again 
this  letter,  for  Mr  Alexander  learned  me  that  fafhion,  that  I may 
fee  it  deftroyed  myfelf.  So,  till  your  coming,  ever  commits  you 
heartily  to  Chrift’s  holy  protection 

From  Gunns  Green^  the  laft  day  of  July  1600. 

If  thefe  letters  are  genuine,  the  controverfy  refpeCting  Cow- 
ry’s confpiracy  is  ended.  1 fliall  now  ftate  the  proof  of  their 
authenticity.  On  the  fubftance  of  thefe  letters,  or  what  is  called 
the  internal  evidence^  I fhall  make  few  remarks. 

There  are  certain  paffages  in  thefe  letters  which  exprefs  fuch 
a ftrenglh,  and  originality  of  feature,  as  indicate  the  author  to 
have  been  a character  ftrongly  marked  ; and  give  reafon  to  be- 

' H lieve 

* Caufe  hang  out  a flag.  |-  Ticklifli,  The  fubfcrlptlon  is  torn  away 

from  the  laft  letter. 
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1600  lleve  that  the  perfcn  who  compofed  them  was’ not  writing  under 
a fKflitious  fignature.  In  one  of  them  Logan  observes,  ‘ your 
‘ Lordfhip  defires  in  your  letter  that  I crave  my  Lord,  my  bro- 
‘ ther’s  mind,  anent  this  matter  I utterly  difl'afent  from  that, 
‘ that  he  fhoiild  ever  be  an  counfellor  thereto,  for  in  good  faith 
‘ he  %vill  never  help  his  friend^  nor  hurt  his  foe'  In  another, 
he  adds,  ‘ for  God’s  fake  let  neither  any  knowledge  come  to 
‘ my  Lord,  my  brother’s  ears,  nor  yet  to  Mr  W.  R.  my  Lords 
‘ old  Pedagogue  ; for  my  brother  is  kittle  * to  flaoe  behind, 
‘ and  dare  not  enterprife  for  fear  ; the  other  will  dilTwade  us 
‘ from  our  purpofe,  with  reafons  of  religion  which  I can  never 
‘ abide.’  The  following  palTage  in  letter  ift,  in  my  opinion, 
confirms  its  originality  : ‘ When  ye  have  read,  fend  this  back  a- 
gain  with  the  bearer,  that  I may  fee  it  burn’t  myfelt.’  This 
precaution,  which  it  was  extremely  natural  for  a perfon  to  fug- 
geft,  who  was  wmiting  on  fo  dangerous  a fubjedt,  yet  which 
might  in  the  ifliie  be  negledled,  would  have  been  the  moft  ab- 
furd  paragraph  that  could  be  invented  fiy  one  who  was  fabrica- 
ting letters  applicable  to  a period  long  previous  to  that  on  which 
they  were  to  be  produced. 

To  come,  then,  to  the  extrinfic  or  pofitive  evidence  of  thefe 
letters,  it  muft  be  remembered,  that  a teftimony  of  a very  fingu- 
lar  nature  and  force  has  already  been  produced,  and  that  Sprott 
•who  gave  it  fealed  it  voith  his  blood.  The  following  proof  is 
alfo  given  of  the  authenticity  of  thefe  letters.— Mr  Alexander 
Watfon,  minifterof  Coldingham,  depofed.  That  on  his  confcience, 
he  believed  the  five  letters  produced,  to  be  written  by  the  late 
Robert  Logan  of  Reftalrig,  with  his  own  hand,  not  only 

becaufe 

* Ticklifh,  in  allufion  to  a horfe  that  kicks  and  winces  while  he  is  Ihoed. 
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becaufe  the  charader  refembled  perfedly  his  hand-write  every  1600 
way,  but  alfo  agreed  with  the  fallilon  of  fpdling,  which  the 
deponent  remembered  in  fundry  fpecialties  which  he  ftated  in 
his  evidence.  And,  in  confirmation  of  this,  he  produced  three 
letters  hologragh  of  Reftalrig,  to  fiiow  their  conformity  with  the 
letters  produced. 

IVlr  Alexander  Smith  minifier  of  Chirhfide,  depofed,  That  he 
was  well  acquainted  with  the  late  Logan  of  Reftalrig,  and  alfo  with 
his  hand-write,  having  been  preceptor  to  his  children  for  many 
years.  He  fwore  that  he  firmly  believed  thefe  five  letters,  and 
every  word  of  them,  to  be  the  proper  hand-write  of  the  Laird 
of  Reftalrig,  both  on  account  of  the  refemblance  of  charader, 
and  of  the  peculiarity  of  Reftalrig’s  fpelling,  which  was  diffe- 
rent from  the  mode  commonly  ufed,  in  many  particulars,  as 
fpecified  at  length  by  the  preceding  witnefs. 

V 

Sir  John  Arnot  Provoft  of  Edinburgh,  depofed,  that  he  was 
well  acquainted  with  Reftalrig’s  hand  of  write,  having  feen 
many  of  his  writings,  and  received  various  letters  from  him.  He 
depofed,  that,  having  confidered  the  five  letters  produced  by  the 
Lord  Advocate,  he,  on  his  confcience,  believed  the  w^hole  of  them 
to  be  written  by  Reftalrig,  becaufe  the  charadler  agreed  every 
way  with  the  fhape  of  Reftalrig’s  hand-write,  and  alfo  the  fpell- 
ing in  many  particulars,  in  which  Reftalrig  differed  from  other 
mens  form  of  writing.  And,  in  ccnfirmation  of  this,  he  produ- 
ced four  deeds,  all  of  the  proper  hand-v/rite  of  Reftalrig,  agree- 

H 2 ing  ^ 

♦ Sir  John  Arnot  was  appointed  treafurer-depute  of  Scotland  about  the  year 
i<5o4.  The  General  Regifter  ftill  fhows  the  great  eftate  he  pofleffed  in  the  coun- 
ties of,  Edinburgh,  Fife,  Berwick,  and  Orkney. 
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1600  ing  pei'fedly  In  fpelling  and  charader  with  the  miiTives  produ- 

eelL 

TIic  flierilT-cIerk  of  Berwickfhire,  the  minifter  at  Aytoun,  and 
two  other  witnefTcs,  confirm  the  preceding  evidence. 

A fentence  fimilar  to  that  pafied  upon  Gowry  was  pronounced 
upon  Reftalrig  ; a fentence,  in  one  refped,  as  illegal  as  it  was  fe- 
vere  ; for  the  treafon-laws  only  admitted  of  trial  after  death  a- 
gainft  the  heirs  of  fuch  perfons'as  were  known  in  their  llftime  to 
have  committed  treafon,  as  Dr  Robertfon  * excellently  argues. 
The  ftatute,  however,  was  not  violated  in  any  other  particular ; for 
the  fummons  againft  Reftalrig’s  heirs  was  executed  ‘within  three 
years  after  his  death.  Such,  however,  was  then  the  Rate  of  the 
country,  that,  in'  a capital  trial,  no  man  could  build  his  fecurity 
on  the  precepts  of  law,  the  principles  ofjuftice,  and  the  feelings 
of  humanity. 

I difmifs  this  inveftigation  with  fubmitting  the  following  pro- 
pofrtion  : ‘ Whether,  if  the  evidence  I have  prefented  of  the 
‘ Rate  of  parties  in  Scotland,  and  of  their  outrageous  attempts  ; 

‘ of  what  paflTed  before  fuch  a multitude  of  witnefles  at  St  John- 
‘ Ron  on  the  important  day  ; of  Sprott’s  foreknowledge  of  the 
‘ confpiracy,  which  he  teRified  and  fenled  with  his  blood ; and 
‘ of  the  authenticity  of  Logan’s  letters  ; I fay,  if  thefe  united  tef- 
‘ timonies  colleded  into  one  focus  do  not  afcertain  the  reality  of 
‘ Cowry’s  confpiracy,  I lubmit,  whether  there  be  fuch  a thing 
‘ as  hiRorical  or  legal  evidence.’ 

Francis 

Robertfon’s  Hift.  of  Scotland,  vol.  2.  p.  260. 
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Francis  Fenncnt^  Merchant-  Burgefs  of  Fdinhiirgh^  for  Wri- 
ting a Seditious  Pafquinade  againf  the  King, 

The  prifoner  was  indided  at  the  Inftance  of  Thomas  Ha-  j5qq 
milton  his  Majefty’s  Advocate,  for  writing  and  difper-  v,^vv/ 
fing  flanderous  letters,  reproachful  of  the  King,  his  progenitors, 
and  council. 

No  counfel  appeared  for  the  prifoner;  but  he  gave  in  defences 
in  writing  f,  which  mufl  have  been  drawn  by  a lawyer.  His  de- 
fences were : — That  he  was  not  apprehended  nor  profecuted  on 
account  of  a recent  crime,  but  for  a fad:  alledged  to  have  been 
committed  three  years  before  : That  he  was  not  allowed  the  le- 
gal induciae^  or  warning  of  fifteen  days,  provided  by  ftatute  for 
prifoners  to  prepare  their  defences ; That  no  copy  of  the  indld- 
ment  was  given  him;  but  that  he  was  fummarily  prefented  in  pan- 
nell  nvithout  any  citation  preceding:  That  fpeaking  generally^ 

‘ nvithout  curftng^  is  no  lanjoful  caufe  for  takings  a marts  life'  ac- 
cording to  the  liberal  and  humane  refcript  of  the  Roman ‘Em- 
perors.  Si  quis  Imper atari  maledixerit  ijl.  ‘ Quoniam  fi  id  ex  le- 
‘ vitate  proceflerit,  contemnendum  eft:  Si  ex  infania,  miferatione 
* digniflimum  : Si  ab  injuria,  remittendum.’ 

The  Lord  Advocate  anfwered.  That  the  prifoner’s  pleas  of  the 
diftance  of  time  at  which  the  offence  was  committed,  of  his  be- 
ing furniftied  with  no  copy  of  the  indidment,  and  being  denied 

the 

* Afterwards  Earl  of  Hadington,  and  Secretary  of  State.  -}-  Records  of 

Jufticiary,  Oftober  8.  1600.  % Codicis  lib.  9.  tit-  7.  1.  unic. 
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the  ufual  time  for  preparing  his  defences,  ought  to  be  repelled, 
becaufe  the  crime  libelled  was  /edition  again/  the  Prince:  That 
the  defence  which  he  founded  on  the  Imperial  Code  ought  alfo 
to  be  repelled  by  reafon  of  the  ftatute,  James  VI.  pari.  14,  c.  205. 
A flatute,  in  which  it  mufl  be  confefled,  that  King  James  ex- 
ceeded the  tyranny  of  his  predeceflbrs,  as  it  extended  the  pain 
of  death  to  thofe  who  even  read,  or  heard,  any  flanderous  wri- 
tings or  fpeeches  againft  the  King,  without  lodging  informations 
agalnft  the  offenders. — The  court  repelled  the  prifoner’s  defences, 
and  found  the  libel  relevant. 

The  Lord  Advocate  produced  before  the  Court,  and  the  Jury, 
which  confifted  of  merchants  and  tradefmen  of  Edinburgh,  two 
letters.  Thefe  the  prifoner  ackno\^ledged  to  be  of  his  hand- 
writing ; and  the  Jury,  in  refpeeft  of  the  a(f^  of  parliament  cited 
above,  and  of  the  letters  produced,  unanimoufly  found  the 
prifoner  guilty. 

It  may,  perhaps,  appear  furprifing  that  the  prifoner  fhould 
have  confelfed  ; but,  I apprehend  it  was  both  the  moft  natural 
and  moft  prudent  condudf  he  could  puifue : For  it  is  probable 
the  letters  could  have  been  proved  againft  him  ; and  he  was 
threatened  with  the  torture  in  the  courfe  of  the  procefs. 

A royal  warrant,  dated  at  Linlithgow,  September  23.  was 
then  produced,  ordaining  the  Court  to  pronounce  the  following 
fentence : That  the  prifoner  be  taken  to  the  crofs  of  Edinburgh, 
and  his  tongue  cut  out  at  the  root ; that  a paper  be  fixed  on  his 
brow,  denoting  him  to  be  the  author  of  •wild and /editions pafquih*, 
and  that  he  then  be  taken  to  a gallows,  and  hanged  till  he  be  dead» 

But,. 
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But,  as  the  King  afledled  the  vain  boafl  of  clemency,  a fecond  1600 
royal  warrant  was  produced,  in  which  the  torturing  and  cutting 
out  the  tongue  were  difpenfed  with  ; and  his  Majefty  was  gra- 
cioujly  pleafed  to  declare,  he  was  content  that  the  prifoner  fhould 
— only  be  hanged  : A fentence  which  was  accordingly  pronoun- 
ced. 

Immediately  upon  the  prifoner’s  being  fentenced,  the  Lord 
Advocate  took  away  the  letters  upon  which  he  was  convidled, 
declaring,  that  he  would  not  have  them  entered  upon  the  record. 


jirchibald  Cornivall  Toivu' officer  in  Edinburgh^  for  attempt- 
ing to  hang  up  the  King  s Pidiure  on  the  Galloavs, 

AS  this  trial  is  a nonpareil,  I prefent  it  neat.  ‘ Archibald 
Cornwall  town- officer,  dilaited*  of  the  ignominioufly 
‘ diffionouring  and  defaming  of  his  Majefty,  in  taking  off  his 
‘ portrait,  and  laying  of  the  fame,  and  fetting  thereof  to  the 
‘ ftoops  and  upbearers  of  the  gibbet,  preffing  to  fix  up  the  fame 
‘ thereupon.’ 

* Purfucr  Mr  Thomas  Hamilton  f advocate  to  our  Soveraigne 
‘ Lord.’ 

Then  follow  the  names  of  the  affize  j they  are  moftly  taylors ; 
two  of  them  are  defigned  Fruitmen* 

‘ The 


* Ue.  accufed. 
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1600  The  aflize,  by  plurality  of  voices,  choofe  John  Ranken  (tay- 
‘ lor  burgefs  of  Edinburgh)  chancellor. 

* The  aflize, ybr  the  mojl  part,  file  and  con^vidi  Archibald  Corn- 
‘ wall,  officer,  of  the  treafonable  fetting  of  his  Majefty’s  portrait 
‘ to  the  ftoops  of  the  gibbet,  and  putting  of  the  fame  to  be  hung 
‘ forth  upon  an  nail  infixt  in  the  faid  gibbet. 

‘ The  juftice-depute,  by  the  mouth  of  Robert  Galbraith  demp- 
‘ ffer  * of  the  faid  Court,  decerned  and  ordained  the  faid  Archi- 
‘ bald  Cornwall  to  forfeit  life,  lands,  and  goods,  and  to  be  ta- 
‘ ken  to  the  faid  gibbet,  whereupon  he  prefifed  to  hang  his  Ma- 
‘ jefty’s  portrait,  and  there  to  be  hanged  quhill  f he  be  dead, 
‘ and  to  hang  thereupon  by  the  fpace  of  twenty-four  hours, 
‘ with  an  paper  on  his  forehead,  containing  that  vile  crime  com- 

* mitted  by  him,  ^which  was  pronounced  for  doom  !’- ^A  man 

hanged  for  attempting  to  fix  up  a paultry  daubing,  or  a half- 
penny print  upon  the  gallows,  or  even  a halfpenny  itfelf ; for 
it  alfo  bears  ‘ the  image  and  fuperfcription  of  Caefar.’  DU  bonil 

But  this,  bad  as  it  is,  is  not  the  worfl;  point  of  light  in  which 
this  trial  mufl;  be  viewed.  For  to  hang  a man  on  account  of 
' tranfgreffing  a law,  annexing  a capital  punifhraent  to  the  knot- 
ting of  ftraws,  is  not  fo  repugnant  to  liberty  and  juftice,  as  the 
hanging  him  upon  no  law  at  all,  but  merely  at  the  caprice  of  a 
tyrant.  Now,  there  is  nothing  in  the  Scottifh  fliatutes  upon 
which  this  indidtmenl  could  have  been  founded.  The  idea,  in- 
deed, muft  have  been  borrowed  from  the  Roman  law  pyet,  even 
upon  the  Imperial  edids,  this  man  could  not  have  been  legally 

convided  : 

* Executioner,  from  the  word  doom ; or  perhaps  from  the  Latin  verb  demo, 

dem^t.  t until. 
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convi£led  : For  there  is  hardly  an  analogy  between  the  images  1603 
of  the  Roman  Emperors  and  a modern  pid ure ; Emperors,  who 
themfelves  were  deified,  and  whofe  confecrated  ftatues  were  the 
objedls  of  religious  adoration.  Nay,  were  the  analogy  complete 
between  the  Imperial  images,  and  the  pidures  of  a modern 
prince  ; and,  were  the  fanguinary  edids  that  guarded  the  ma- 
jefty  of  Rome,  fuitable  to  a limited  monarchy,  ftill  the  prifoner 
muft,  by  law,  have  been  acquitted  ; for  ‘ Non  videri  contra  ma- 
‘ jeftatem  fieri  ob  imagines*  Caefaris  nondum  confecratas  •venditasd 


Doom  pronounced  over  the  Dead  Body  of  Francis  Moivhray^ 
a prifoner^  njuho  ivas  killed  in  his  attempt  to  efcape  from  E- 
dinburgh  Cafle, 


A Royal  warrant  was  direded  to  Sir  William  Hart,  and  the 
other  Judges  of  the  Court  of  Judiciary,  fetting  forth,  in 
the  ufual  bombaft  ftile  of  treafonable  indidments,  that  the  de- 
ceafed  had  been  J guilty  of  moji  high,  horrible,  and  detejiable 
points  of  treafon  : That  the  fame  was  verified  by  two  or  three 
witnefles  ; but  that  the  deceafed  obftinately  perfifted  to  deny  the 
charge  ; That  he  attempted  to  make  his  efcape  from  Edinburgh 
Caftle,  which  rendered  his  guilt  the  more  manifeft  ; and  that, 
m the  attempt,  he  had  brought  about  his  own  miferable  and 
ftiameful  death.  The  warrant,  therefore,  required  the  Court  to 
pronounce  fentence  on  the  deceafed  ‘ Francis  Mowbray,  now-  - 
* prefcntcd  on  panneV  (i.  e,  produced  at  the  bar)  to  be  difrnember- 
ed  as  a traitor;  his  body  to  be  hanged  on  a gibbet,  and  afterwards 
quartered ; his  head  and  limbs  ftuck  up  on  confpicuous  places  im 

I the 

* Digeft.  Lib.  48.  Tit.  4.  Lex  5.  § z.  f Rec.  of  Juft.  ult.  Jan.  1609. 
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'1603  the  city  of  Edinburgh  ; and  his  whole  eftate  to  be  forfeited. 
The  warrant  is  dated  at  Holyroodhoufe,  31ft  January  1603,  and 
is  fubfcribed  James  Rex,  Montrofe  Cancel lar,  Marr,  Herreis, 
Halyrudhoufe.  Doom  was  pronounced  accordingly. 

This,  perhaps,  exceeds  every  adl  of  King  James’s  tyranny. 
For,  this  fentence  of  forfeiture,  pronounced  after  death,  was 
not  adjudged  by  Parliament,  but  by  the  Court  of  Jufticiary,  in 
confequence  of  a royal  edi(fi.  2<i,  No  fummons  of  treafon  was 
executed  againft  the  heirs  of  the  deceafed,  nor  any  defender  ci- 
ted, unlefs  the  corpfe,  which  was  produced  at  the  bar,  can  be  cal- 
led a defender.  3^,  No  fpecific  charge  was  exhibited  againft 
the  deceafed  ; nor  any  thing  but  a general  accufation  of  treafon 
and  laefe-MajeJiy^  which,  in  thofe  days,  was  fo  far  from  convey- 
ing any  precife  and  definite  idea,  that  it  might  have  been  any 
thing  which  occurred  to  the  whim  of  the  King’s  Advocate,  or 
that  of  his  Royal  Mafter.  4//?,  No  proof  was  adduced  in  Court, 
no  jury  called,  nor  verdidl  returned,  eftablifhing  the  charge  up- 
on which  the  fentence  of  forfeiture  was  pronounced. 


Nothing  can  imprefs  us  with  a worfe  opinion  of  thofe  times, 
than  to  behold  the  people  ftupid,  yet  whimfical,  abje<ft,  yet  info- 
lent.  When  aroufed  by  the  clergy,  on  the  fcore  of  fpeculative 
doctrines,  or  even  forms  of  religion,  they  would  break  forth  into 
the  wildeft  outrages  againft  their  governours  ; yet  they  would 
remain  fupinely  indifferent  to  the  wanton  invafion  of  the  moft 
eftablifhed  principles  of  law,  and  of  the  moft  facred  rights  of 
mankind. 


Trial 
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Trial  of  Mr  Andrenv  Crichton  for  Declining  the  Authority  of 
the  King  and  Privy  Council, 

The  prifoner,  who  was  brother  to  the  Laird  of  Innernytie,  i6^i<y 
was  profecuted  at  the  inftance  of  Sir  Thomas  Hamilton, 
his  Majefty’s  Advocate,  for  treafonably  * declining  the  jurifdidtion 
of  the  King  and  Privy  Council.  The  indid;ment  fet  forth,  that 
the  prifoner  being  brought  before  the  Privy  Council,  * to  be  ex- 
‘ amined  upon  fuch  matters  concerning  his  Majefty  and  the  e- 
‘ dates  of  this  his  kingdom,  and  required  by  their  Lordfhips  to 
‘ give  your  oath  to  them,  that  you  fliould  faithfully  and  truly 
* anfwer  to  them,  and  declare  the  verity  of  fuch  things  as  fhould 
‘ be  demanded  of  you  : Ye  treafonably  refufed  to  acknowledge 
‘ his  Majefty,  and  the  faids  Lords  of  his  moft  honourable  Privy 
‘ Council,  to  be  your  judges  j but  moft  treafonably  declined 
‘ their  judgment,* 

The  adt  of  Parliament,  A.  D.  1584,0.  129.  confirming  the 
authority  of  the  King  and  Privy  Council,  in  all  cafes,  and  over 
all  perfons,  and  annexing  the  pain  of  treafon  to  the  denial  of  the 
fame,  was  then  read  over  to  the  prifoner : But  he  perfifted  in 
declining  the  jurifdidion  of  the  King  and  Privy  Council,  and  ju-- 
dicially  ratified,  his  declinature. 

The  Court  fentenced  him  to  be  taken  to  the  Crofs  of  Edin-- 
burgh,  and  to  be  hanged,  his  body  to  be  difmembered  as  a trai- 
tor, and  his  whole  eftate  to  be  forfeited..  But,  after  remaining* 

I 2.  fix 


♦ Rec.  of  Juft.  ipthAuguft  1610,  . 
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i6io  fix  months  in  prifon,  under  fentence of  death,  the  King  was 
pleafed  to  change  the  fentence  to  perpetual  banifliment. 

In  reading  the  judicial  proceeding  of  thofe  wretched  times, 
our  furprife  is  divided  between  the  mulifii  conceit  of  indviduals 
in  declining  the  royal  authority,  and  the  tyranny  of  government 
in  the  exercife  of  that  authority.  This  mode  of  calling  people 
before  the  Privy  Council,  and  requiring  them  t^o  make  oath  that 
they  fliould  anfwer  every  queftion  which  might  be  put  to  them, 
is  as  high  a ftretch  of  tyranny,  as  any  tribunal  on  earth,  I pre- 
fume ever  attained.  That  no  rude  breath  might  pollute  the  Ma- 
jefty  of  the  Throne,  a capital  punifhment  had  been  annexed, 
even  to  the  hearing  of  flanderous  fpeeches  againft  the  King, 
without  informing  upon  the  authors  ; and  the  unfocial  t fpirit 
of  the  reformed  religion  had  guarded  its  monopoly  of  the  mind^ 
by  annexing  the  like  penalty  to  thofe  who  gave  food  or  lodging 
to  a Popifli  priefl.  To  call  then  people  before  the  Council,  and 
oblige  them  to  give  an  oath  that  they  fhould  anfwer  every  que- 
ftion which  might  be  put  to  them,  was  laying  them  under  the 
neceflity  of  becoming  public  informers,  in  a cafe  where  the  pain 
of  death  was  annexed  to  the  exercife  of  an  a<ft  perhaps  of  ho- 
fpitality  or  charity. 

I prefume  it  muft  have  been  fome  motive  of  religion  which 
induced  the  prifoner,  Crichton,  to  decline  the  authority  of  the 
King  and  Privy  Council.  So  nearly  do  extremes  meet  if,  that 

Black, 

* Rec.  of  Juft.  27th  February  i6i  i.  f It  is  ftrange  that  the  true  religion^ 

which  is  the  only  direB  road  to  falvation,  will  not  content  itfelf  with  the  endlefs 
fpiritual  confequences  it  prefents  to  mankind,  but  that  it  will  alfo  deal  out  fire  and 
faggot,  to  thofe  who  are  fo  far  miftaken,  as  to  purfue  their  courfe  to  heaven  by  any 
other  road.  % Spottifwood’s  Hift.  p*  4^9*  See  the  trial  of  Ogilvie  infra. 
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Black,  the  Prefbyterlan  mlnlfter  at  St  Andrews,  declined  their  1615 
authority  in  the  year  1596,  when  cited  before  the  Privy  Coun- 
cil  to  anfwer  for  an  offence  which  he  had  committed  ; and  Ogil- 
vie  the  Jefuit  declined  the  fame  jurifdidion,  A.  D,  1615,  when 
required  to  anfwer  every  interrogatory  that  might  be  put  to  him. 

Black  received  a cenfure,  but  Ogilvie  was  hanged. 


yohn  Fleming  for  Slanderous  Speeches  againjl  the  King, 


The  prifoner  was  purfued  at  the  inftance  of  Sir  William 
Oliphant  of  Newton,  King’s  Advocate,  on  account  of 
‘ treafonable,  blafphemous,  and  damnable  fpeeches,  uttered  by 
* him  to  John  Lauder  minifter  at  Cockburnfpath.’  The  prlfon- 
cr  moft  humbly  threw  himfelf  in  his  Majefty’s  will,  i,  e,  * fub- 
mitted  to  his  Majefty’s  pleafure. 

The  indidment  fet  forth,  that  this  Lauder,  the  minifter,  ‘ ha- 
‘ ving  reprehended  and  found  fault  with  the  faid  John  Fleming, 
* becaufe  his  fon  repaired  not  to  the  communion ; faying  to  the 
‘ faid  John,  that  albeit  (although)  he  contemned  the  order- and 
* difeipline  of  the  Kirk,  yet  the  King’s  moft  gracious  .Majefty, 
‘ who  is  a moft  religious  and  Godly  Prince,  and  under  •whofe 
* blejfed government  the  true  religion  and  difeipline  of  the  Kirk 
* is  eftablifhed,  and  advanced,  would  not  fuffer  fuch  contempt 
* and  difobedience  to  pafs  unpunifhed  ! The  faid  John  Fleming, 
‘ upon  deliverance  of  the  faid  fpeeches,  fhaking  off  all  fear  of 
‘ God,  and  that  reverend  refped:  which  in  confcience  before 

. . . ‘ God, 

• Records  of  Jufticlary,  May  17.  1615. 
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T615  ‘ God,  and  in  his  duty  and  allegiance  he  owed  to  his  Majefty, 
‘ moft  treafonably,  blafphemoufly,  and  mifchantlie  replied  to 
‘ the  laid  minifter  in  thefe  words  : Feind  f nor  the  King  Ihoot 
‘ to  dead  or  the  morn,  and  that  he  die  of  the  falling  licknefs. — 
‘ And  it  being  demanded  of  the  faid  John,  what  moved  him  to 
‘ utter  fuch  blafphemous  and  horrible  fpeeches  againft  his  Ma- 
‘ jefty  ? ma'de  this  fcornful  and  difdainful  anfwer.  Were  not  J 
‘ the  King  and  his  laws,  he  had  not  wanted  his  lands  ; and 
* therefore  he  cared  not  for  the  King,  for  hanging  xvould  be  the 
‘ ivorji  of  it^ 

The  prifoner  was  not  far  miftaken  in  his  prediQion.  He 
was  fentenced  to  be  hanged  at  the  crofs  of  Edinburgh,  and  his 
moveable  goods  to  be  forfeited. 


Thomas  Rots  fon  of  the  late  fohn  Rois  of  Craigie^  for 
•writing  and  ■publifhing  at  Oxford^  a Pafquinade  againji  the 
Scots. 


1618  T^HE  prifoner  was  profecuted  before  Mr  Alexander  Colville 
X Juftice-dcpute,  at  the  inftance  of  Sir  William  Oliphant 
of  Newton,  his  Majefty’s  Advocate,  who  produced  in  Court  an 
ad  of  Privy  Council,  authorifing  the  profecution. 

The 

* From  an  obfolete  French  word,  mefihantmenty  wickedly,  malicioufly.  f Air 
oath,a  mode  of  fwearing.  :):  The  caufe  of  offence  which  this  poor  man  had 

received  was  the  lofs  of  a law-fuit.  ||  I know  not  if  the  family,  of  Rois^ 

or  Rojsy  of  Craigie,  be  ftill  extant ; but  their  armorial  bearings  are  defcribed  by  Sir 
James  Balfour,  Lyon  King  at  Arms  in  the  reign  of  Charles  I. } Nilbet’s  Heraldry, 
vol.  I.  p.  416. 
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The  prifoner  was  charged  in  the  indictment  with  ‘ the  devil-  1618 
* ifh  and  deteftable  firing,  feigning,  hlafphemous  uttering,  and 
‘ by  writ  publicly  expofing,  of  an  villainous  infamous,  and 
‘ devilifli  writ,’  &c.  In  this  pafquinade,  v/hich  was  in  the 
form  of  a thefis,  the  prifoner  had  maintained,  that  all  Scotfmen, 
except  the  King,  his  fons,  and  a very  few  others,  ought  to  be 
debarred  from  the  Court  of  England.  He  exprefled  his  furprife, 
that  the  Englifh,  who  in  other  refpeCts  were  quick  enough 
fighted,  fliould  fuffer  fuch  an  unprofitable  and  pernicious  mul- 
titude, the  very  offscourings  of  the  people,  to  domineer  within 
their  territories.  He  laid  down  his  thefis  in  ten  propofitions, 
or  articles,  compofed  in  Latin,  and  written  with  his  own  hand. 

He  affixed  it  to  the  door  of  St  Mary’s  church,  in  Oxford,  and 
publicly  offered  to  defend  his  thefis,  at  the  Univerfities  of 
Paris*  Cambridge,  or  Oxford.  From  all  thefe  feditious  and  in- 
flammatory articles,  the  indictment  concluded,  that  the  prifoner 
had  aCted  a mofl  unnatural  part  towards  his  own  countrymen, 
had  endeavoured  to  ftir  up  the  Englifh  to  murder  them,  and 
had  tranfgreffed  fundry  ads  of  Parliament,  viz.  James  I.  Par- 
liament 2.  ad  43. ; James  II.  Black  ads  J , ad  100. ; James  VI. 
Parliament  8.  ad  134.  j Parliament  10.  ad  10. ; Parliament  14. 
ad  205. 

However  criminal  the  prifoner  might  be  in  exciting  jealoufies 
and  diffentions  between  the  Englifh  and  Scots,  it  was  truly  ab- 
furd  to  charge  him  with  having  tranfgreffed  thefe  ftatutes ; for 
they  related  to  the  fowing  diffention  between  the  King  and  his 
people  ; and  they  were  enaded  before  the  union  of  the  Crowns, 
at  a time  when  the  former  of  thefe  nations  was  defcribed  in  the 

ffatute- 

♦ Records  of  Jufticlary,  Auguft  20.  September  lo.  1618.  f printed 
in  Saxon  cliarafter. 
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1618  ftatute-book,  as  ‘ our  ancient  enemies  of  England'  Not  only  was 
the  prifoner  innocent  of  tranfgrefling  thefe  ftatutes,  but  the  Court 
of  Jufticiary  had  furely  no  jurifdidlion  over  him,  in  an  offence 
which  confifted  in  having  publifhed  a ‘ deteftable,  fireing,  blaf- 
phemous  thefis,*  at  the  Univerfity  of  Oxford.— ^In  thofe  times, 
however,  it  was  fufficient,  if  fome  attention  was  paid  to  the 
forms,  without  the  fmalleft  regard  to  the  principles  of  law  and 
juflice.  King  James  knew,  that,  even  armed  with  the  terrors 
of  the  Star-chamber,  he  could  not,  in  England,  overwhelm  the 
prifoner  with  that  deftru<9;ion  which  he  meditated ; he  therefore 
embraced  the  illegal  refolution  of  fending  the  prifoner  to  be  tried 
in  his  own  country  ; a country  where  the  tranlient  gleams  of  fa- 
naticifm  ferved  only  to  caft  a gloomy  light  athwart  the  region 
of  tyranny  and  flavery. 

The  indictment  being  read  over,  the  prifoner  judicially  con- 
feffed  his  guilt,  but  declared,  at  the  fame  time,  that  he  committed 
this  offence,  while  he  was  in  a ftate  of  infanity.  He  craved 
pardon  of  God,  the  King,  and  his  countrymen,  and  came  in 
the  King's  ’will^  i.  e.  fubmitted  to  his  Majefty’s  pleafure.  He 
expreffed  his  hope,  that  his  Majefly,  being  a gracious  Prince,, 
would  incline  to  mercy ^ nvhich  is  Goct s right  hand,  rather  than 
to  juf  ice,  'which  is  but  his  left.  And  he  entreated  the  Court  to 
intercede  in  his  behalf. 

Being  found  guilty  by  the  jury,  the  Court  ordained  him  to  be 
taken  back  to  prifon,  and  to  be  kept  in  irons  till  the  King  fhould 
be  informed  of  his  conviction,  and  till  he  fhould  fuffer  an  ex- 
emplary punifhment. — The  Court  met  again  on  the  loth  of  Sep* 
tember,  when  a warrant  from  his  Majefty,  directed  to  Lord 
Binning,  Secretary  of  State,  was  produced,  conform  to  which, 
fentence  was  pronounced  on  the  prifoner,  that  he  be  taken  to 

the 
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die  crofs  of  Edinburgh,  and  his  right  hand  ftruck  off  ;.and  there- 
after his  head  to  be  ftruck  from  his  body,  his  hand  to  be  put  up- 
on the  Weft  Port,  and  his  head  on  the  Netherbow. 


James  Skene  for  Trcafonahle  Opinions  and  Declarations^ 

The  prifoncr,  who  was  brother  to  the  Laird  of  Skene,  was 
profecuted  at  the  inftance  of  his  Majefty’s  Advocate  * for 
high  treafon.  He  was  charged  in  the  indidment  with  being  ac» 
ceffory  to  the  rebellion  headed  by  Balfour  of  Kinloch,  and  Hack- 
fton  of  Rathillet,  at  Air’s  Mofs  and  Bothwellbridge  ; with  having 
maintained  the  lawfulnefs  of-that  rebellion,  even  in  prefence  of 
the  Duke  of  York,  and  of  the  Lords  of  Privy  Council,  and  thofe 
of  Jufticiary  ; with  having  juftified  the  excommunication  of  the 
King,  and  having  maintained  it  was  lawful  to  kill  him,  &c. 

The  proof  adduced  againft  the  prifoner  was  his  own  confef- 
fion,  emitted  before  the  Duke  of  York  and  Privy  Council  on  i 
the  13th  November  1680,  of  which  the  tenor  follows: 

He  faid,  he  did  not  know  who  were  rebels,  but  denied  that  he 
was  prefent  at  the  battles  of  Bothwellbridge  and  of  Air’s  Mofs. 
He  thought  the  perfons  engaged  in  thofe  infurredions  were  not 
rebels,  for  they  were  in  defence  of  God’s  caufe.  He  was  not  at 
the  Torwood  conventicle  when  the  King  was  excommunicated, 
nor  did  he  know  who  contrived  it,  but  he  thought  the  reafons 
of  the  excommunication  juft.  He  acknowledged  the  burning  the 

K.  AdS:^ 
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1680  A<fls  of  Parliament,  becaufe  they  were  againjl  the  Covenant;  and 
w'ould  not  admit  the  authority  of  the  King  or  Parliament  in 
things  that  were  againft  the  Covenant.  He  did  not  know  if  any 
new  infurre£tion  was  plotted  ; but  he  believed  that  God's  people 
vuere  alvoays  ready  to  take  arms  in  d^ence  of  thefii/elves  and  of 
the  gofpel ; that  he  voas  one  of  God's  people^  and  had  refolved  to 
give  an  tefimony  for  the  caufe. — Pie  thought  the  killing  of  the 
Archbifhop  of  St  Andrews  was  hot  murder  : That  there  is  a de- 
clared war  between  thofe  who  ferve  the  Lord,  and  thofe  who 
ferve  the  King  againft  the  Covenant  3 and  that  it  is  lawful  to 
kill  fuch  in  defence  of  the  gofpel:  That  the  King  being  excom- 
municated^ and  there  being  novo  a lavoful  declared  vuar  againfl 
him  on  account  of  the  breach  of  the  Covenant^  it  is  lavoful  to  kill 
him^  and  all  thofe  voho  are  in  oppofition  to  the  Covenant. 

He  renewed  his  confeflion  before  the  Court  and  Jury,  He  . 
ivas  defired  to  deliberate  before  he  ftiould  fign  it : He  anfwered, 

' he  had  refolved  to  fign  it  j he  thought  it  his  honour  to  do  fo; 
and  he  did  it  accordingly. 

The  Jury  unanimoufly  found  the  prifoner  ^guilty  of  the  trea- 
‘ fonable  crimes  and  expreffions  mentioned  in  his  dittay,  and 
‘ that  by  his  own  confeflion.’  The  Court  fentenced  him  to  be 
taken  to  the  Crofs  of  Edinburgh  on  the  24th  of  November  in- 
ftant,  to  be  hanged  on  a gibbet  till  he  be  dead,  his  head  to  be 
feparated  from  his  body,  and  fixed  on  the  Netherbow,  and  his 
whole  eftate,  real  and  perfonal,  to  be  forfeited. 


Charles 
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Charles  Lord  Frafer  * for  High  Treqfon^  in  proclaiming  the 
late  King  fames  to  he  Righteous  and  La’ivful  Sovereign 
of  this  Realm^ 


IT  was  charged  againft  the  prifoner,  that,  contrary  to  his  al-  1693^ 
legiance,  he,  in  the  month  of  June  or  July  1692,  went  with 
his  accomplices . to  the  market-crofs  of  Fraferburgh,  ftepped 
upon  the  crofs,  and,  after  three  t feveral  0 yes'’ s^  did  three  feveral 
times  proclaim  the  late  King  James,  and  the  pretended  Prince  of 
Wales,  to  be  righteous  and  lawful  King  of  this  kingdom,  and 
fucceflbr  to  the  fame,  and  that  they  curfed  all  who  would  fay  the 
contrary:  Then  they  drank,  and  caufed  to  be  drank,  King  James’s 
good  health,  and  that  of  the  Prince  of  Wales,  and  curfed  King 
William  and  all  his  adherents  ; drank  to  his  confufion  ; uttered 
reproachful  fpeeches  of  him,  calling  him  Burgar^  and  Burgar- 
H^lafter  of  the  Hague,  and  faying  that  he  was  only  Prince  of  O-^ 
range  : That,  for  the  greater  folemnity,  they  fired  guns  and  piftols 
from  the  Crofs  on  the  occafion,  and  forced  fome  of  his  Majefty’s 
fubjeds  to  drink  treafonable  healths  : By  all  which  the  prifoner 
teftified  his  rebellion  againft  his  Majefty’s  perfon  and  authority, 
and  his  treafonable  intentions  to  depofe  the  King  ; and  did  difown 
the  King’s  title  to  the  crown,  and  did  all  that  in  him  lay  to  in- 
cite the  people  to  take  arms  : For  which  contempts  and  treafons 
he  ought  to  be  punifhed  with  death,  and  the  torfeicure  of  his 
eft  ate.. 

K 2 . After 

♦ This  family  was  raifed  to  the  peerage  by  Charles.  I.  A.  D.  1633.  The  tide 
became.  extinA  by  the  prifoner’s  dying  without  iffue , Douglafs’s  Peerage,  page- 
^7T  t Records  of  Jufticiary_,  March  29,  1693.. 
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After  a prolix  argument,  the  Court  found  the  indiftment  rele- 
vant to  infer  the  pains  libelled. 

''t  ^ 

The  following  perfons  compofed  the  aflize:  Lord  Forrefter, 
Lord  Bargeny,  the  Maher  of  Forbefs,  James  Ofwald  of  Slngle- 
toun,  James  Baird  of  Saughtonhall,  Patrick  Murray  of  Living- 
ftone,  Mr  George  Scot  of  Gibleftone,  William  Dick  of  Grange, 
Sir  Alexander  Gilmour  of  Craigmillar,  James  Eleis  of  Southfyde, 
Sir  Robert  Milne  of  Binnie,  Hugh  Wallace  of  Ingliftoun,  Alex- 
ander Nifbet  of  Craigintinnie,  William  Biggar  of  Woolmet,  and 
Sir  Wiliam  Binning  of  Wallyfoord. 

rHE  PROOF.  , 

Thomas  Pyper,  weaver,  faw  Lord  Frafer  come  from  the  houfe 
of  John  Hay  vintner,  and  go  to  the  Crofs,  and  ftep  upon  it:  He 
heard  one  in  the  company  cry  three  O yes’s,  and  proclaim  the 
late  King  James  and  the  Prince  of  Wales,  and  this  was  after 
fome  perfon  had  bid  him  proclaim,  ‘ to  •whom  he  anfwered^  •what 
'■  JJo  all  I proclaim^  my  Lord?'  After  thefe  proclamations,  the  wit- 
nefs  heard  King  James’s  name  mentioned,  faw  the  people  on  the 
crofs  have  drink'  with  them,  and  heard  the  fhooting  of  piftols. 
Adds,  that  Lord  Frafer  was  on  the  Crofs  at  the  fame  time  with 

the  man  who  proclaimed  King  James. 

/ 

(. 

John  Wood  faw  Lord  Frafer  and  others  go  to  the  Crofs,  faw 
his  Lordfliip  on  the  Crofs,  heard  a fervant  belonging  to  the  com- 
pany cry  three  feveral  O yes’s,  and  then  proclaim  the  late  King 
James  and  the  Prince  of  Wales  ; and  after  the  proclamation  he 
heard  two  fhots  of  a piftol.  The  witnefs  carried  wine  to  the 
-company  at  the  Crofs. 


Henry 
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Henry  Finlayfon  faw  Lord  Frafer  and  .others  on  the  Crofs  1693 
drinking  healths;  their  fervants  told  him  it  was  the  late  King 
James,  and  Prince  of  Wales’s  health  : Lord  Frafer  and  another 
gentleman  held  drawn  fvvords  to  the  deponent’s  breaft,  and  for- 
ced him  to  drink  fome  healths. 

John  Flay,  vintner,  depofed,  that  Lord  Frafer  went  out  of  his 
hoLife  to  the  Crofs,  and  the  deponent  went  there  alfo,  and  Heard 
his  Lordlhip  drink  King  James’s  and  the  Prince  of  Wales’s  health. 

He  heard  alfo  the  firing  of  piftols. 

Alexander  Robertfon  heard  a noife  at  the  Crofs,  opened  his 
window,  and  faw  and  heard  a perfon  cloathed  in  red  cry  three 
O yes’s,  and  proclaim  King  James  as  our  righteous  King.  The 
deponent,  at  the  fame  time,  faw  the  prifoner  on  the  Crofs,  and 
heard  the  company  drinking  healths.  He  did  not  diflindly  hear 
whofe  health,  but  heards  the  words,  ‘ Burgar^  the  Hague^  and 
‘ Orange^  come  from  the  company. 

James  Hardie,  fervant  to  John  Hay  vintner,  faw  Lord  Frafer, 
and  feveral  others,  go  to  the  Crofs,  and  the  witnefs  was  employ- 
ed to  hold  fome  of  their  horfes.  He  heard  and  faw  a footman 
make  three  O Yes’s  off  ‘the  Crofs,  and  begin  a health  to  King 
James  and  the  Prince  of  Wales,  ‘ and  bid  the  ill  man  * take  all 
‘ that  refufed  to  pledge  it.’  He  faw  the  prifoner,  and  others, 
drink  the  health,  and  heard  fome  fhots  of  a piflol. 

James  Scot  faw  Lord  Frafer,  and  others,  at  the  Crofs  ; he  faw 
and  heard  them  drink  King  James’s,  and  the  Prince  of  Wales’s 
healths,  and  heard  Lord  Frafer  curfe  thofe  prefent  who  refufed 
the  toaft.  He  heard  four  fhots. 

’ The 

* A fanatical  term  for  the  Devil. 
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The  Lord  Advocate  protefted  for  an  alTize  of  vvillfuir  eiTor, 
if  the  jury  fhould  acquit  the  prifoner.  The  prifoner  protefted 
in  the  contrary  ; becaufe  the  Committee  of  Eftates  w’^hich  declared 
King  James  to  have  forfanlted  the  Crown,  and  beftowed  the  fame 
on  William  and  Mary,  folemnly  enadted  and  declared,  ‘ 'Tha-t 
‘ a (files  of  error  ^ are  a grievance' 

Seven  Peers  and  eight  gentlemen  of  diftindlion  who  were 
fummoned  to  be  upon  the  jury,  were  fined  a hundred  merks 
each,  for  not  obeying  the  citation.  The  jury,  of  which  Lord 
Bargeny  was  Chancellor,  all  in  one  voice  found  it  not  proved 
that  the  prifoner  either  actually  proclaimed,  or  caufed  proclaim, 
the  late  King  James,  and  the  pretended  Prince  of  Wales  ; but 
found  it  proved  that  he  wa^  prefent  at  the  proclamation.  Found, 
by  a plurality  of  voices,  that  a proclamation  was  made  at  the  Crofs 
of  Fraferburgh,  of  the  late  King  James  and  the  Prince  of  Wales-; 
blit  not  in  terms  of  the  indiclment^viz.  as  being  righteous  and  lavu- 
fill  King  of  this  kingdom^  and  lawful  fu-cceffor  therein.  The  af- 
fize,  all  in. one  voice,  found  it  not  proved,  that  the  prifoner  and 
his  accomplices'  curfed  all  thofe  who  would  fay  to  the  contrary. 
They  found  it  proved,  that  the  prifoner  drank  King  James’s  f 
health,  and  that  of  the  Prince  of  Wales  : But  found  his  curfing 
King  William,  and  drinking  to  his  confufion,.  and  uttering  re- 
proachful 


* A<^  of  Eftates,  No.  18.  April  13th  1689.  • f in  rite  reign  of  George  I. 

Alexander  Crawfurd  was  fined  L.  50  Sterling,  for  drinking  the  health  of  King. 
James  Vlil.  and  to  his  happy  reftoration.  Rec.  of  Juft.  2.ift  Feb.  1715.  And  a 
Highland  minifter  was  turned  out  of  his  meeting-houfe.  for  three  years,  for  not 
praying  for  King  George  by  name,  but  for  the  ‘ Supreme  in  authority  ’who  fits  upon 
‘ the  royal  throne  / and  this  at  a time  when  there  was  no  ftatute  for  praying  for  the 
King  by  name,  except  that  which  ordained  the  clergy  to  pray  for  ^leen  Ann,  and 
the  Prineefs  Sophia  : Nor  any  law  for  it,  but  a proclamation  of  the  Lords  of  thcRe-^ 
gency.  Rec.  of  Juft.,  i ith,  14*.  18th,  19th,  25th  July.  1-715.. 
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proachful  fpeeches  of  him,  and  forcing  people  to  drink  treafon-  1693 
able  healths,  not  proved.  They  found  that  piftols  v/ere  fired  ; ' — — ’ 
but  did  not  find  that  It  was  by  the  prifoner’s  order. — The  Mafter 
of  Forbefs,  the  Lairds  of  Craigmillar,  Livingftone,  and  South- 
fyde,  defired  it  to  be  marked  in  the  record,  that  they  found  the 
proclamation  proved  in  terms  of  the  libel.  On  the  i6th  of  May 
the  Court  pronounced  fentence  on  Lord  Frafer,  fining  him  in 
L,  200  Sterling. 


Captain  Simon  ^ Frafer  of  Beaufort^  and  many  other  perfons 
mofly  of  the  Clan  Frafer^  for  High  Treafon^  in  forming  un- 
la’wful  ajjbciations^  collecting  an  armed  force-,  occupying  and 
fortifying  houfes  and  garrifons.^  imprifoning  and  ra^ifloing 
perfons  of  diftinguifloed  rank.,  and  continuing  in  arms  after 
being  charged  by  a Herald  to  lay  them  dow?i,  \ 


This  is  the  only  cafe  I know  of  fince  the  revolution  in  1698 
which  a perfon  was  tried  In  abfence  before  the  Court  of 
Jufticiary  ; a proof  led,  a jury  inclofed,  a verdid;  returned,  and 
fentence  pronounced,  forfeiting  life  and  eftate,  honours,  fame 
and  pofterity.  The  firft  inftance  of  this  tyrannical  mode  of  pro- 
ceeding was  the  illegal  fentence  upon  the  Rebel  Covenanters  af- 
ter the  battle  of  Pentland,  which  was  afterwards  refcinded  by  ad 
of  Parliament.  The  Rebels  of  Bothwellbridge  met  with  the  fame 
treatment ; and  the  like  was  repeated  after  the  defeat  of  Mon- 
mouth. 

The  following  is  one  of  the  moft  fingular  profecutions  in  our 
criminal  record  : Whether  we  refped  the  ftretch  of  law  that  was 

made 

* The  celebrated  Simon  Lord  Lovat. 
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1698  made  to  coiividt  the  abfentee,  or  the  favagenefs  of  his  condu<£l:, 
or  the  abfolute  do)ninIon  that  he  poflefled  over  his  followers,  and 
directed  to  purpofcs  the  rnoft  fliocking  to  human  nature. 

By  the  law  of  Scotland,  outlawry,  even  for  treafon,  inferred 
the  forfeiture  only  of  perfonal  eftate.  It  was  fandlioned  by  fta- 
tute,  that  trials  for  treafon  could  not  be  taken  in  abfence  ; but 
that  the  whole  accufation  ■*,  argument,  and  evidence,  Ihould  be 
led  in  prefence  of  the  accufed,  and  no  otherwife.  So  anxioufly 
did  the  profefiional  lawyers  adhere  to  this  form,  that,  as  our  ju- 
rifprudence  admitted,  under  certain  limitations,  of  trial  after 
death  f,  for  this  heinous  offence,  on  fuch  occafions,  the  bones  of 
the  deceafed  were  dug  out  of  the  grave  and  formally  prefented 
in  Court. 

When  the  Covenanters  were  defeated  in  the  battle  of  Pentland, 
- a defire  to  arm  infulted  majefly  with  additional  terrors,  or  to 
enrich  the  fervants  of  the  Crown  with  unlawful  fpoil,  induced 
the  Minifters  of  Charles  to  attempt,  in  abfence  of  the  accufed,  the 
trial  of  thofe  rebels,  and  the  forfeiture  of  their  eftates.  And, 
although  the  complaifant  difpofition  of  Parliament  gav£  every 
reafon  to  conclude  that  they  would  not  have  hefitated  -to  pafs  a 
law  to  this  effed:  ; yet  it  fuited  better  the  views  of  a.<tyrannical 
adminiftration  to  operate  this  innovation  in  law,  by  the  decree  of 
Judges  who  were  appointed,  and  might  be  removed  at  pleafure, 
than  by  the  authority  of  the  Great  Council  of  the  Nation. 


Before 

^ Bankton’s  Inft.  vol.  2.  p.  251.;  Erfkine’s  Fol.  Inft.  p.  733. ; James  VI. 
Pari,  nth,  c.  90.  Mackenzie’s  Crim.  Tit.  Treafon,  ^ 22.  23.  f See 

trial  of  the  Earl  of  Gowry,  p.  20.  of  Logan  of  Reftalrig,.p.  46. 


TREASON. 


8r 


* Before  the  Court  of  Judiciary  proceeded  to  fuch  an  Import-  1698 
ant  innovation,  fo  little  idea  was  then  entertained  of  its  fupre  • - 

macy  and  infallibility  f,  that  the  Court  of  Seffion  v^’as  confiilted 
upon  the  occafion..  After  tampering  with  the  Judges,  a memo- 
rial and  queries  were  laid  before  them  by  Sir  John  Nifbet,  King’s 
Advocate,  and  Lord  Bellenden  Treafurer- depute,  dating  a varie- 
ty of  arguments,  by  inference  and  analogy,  to  fliow,  that,  if  the 
Parliament  could  proceed  to  forfeit  after  death,  why  not  the 
Court  of  Judiciary  ; and,  if  either  could  try  after  death,  wliy 
not  alfo  in  abfence,  fince  ‘ what  is  jud  before  Parliament,  is  jud 
* and  warrantable  before  other  judicatories.’  Upon  this  and  the 
like  notable  arguments,  the  Lords  of  Seffion  delivered  an  opini- 
on, declaring,  that,  upon  fufficient  proof  being  taken  before  the 
judges  and  adize,  they  might  proceed  in  abfence  to  fentence,  and 
to  forfeit  perfons  guilty  of  high  treafon.  Thus  fortified,  his 
Majedy’s  Advocate  profecuted,  in  abfence.  Colonel  Wallace,  Wil- 
liam Muir  of  Caldwell,  and  fome  other  gentlemen  ; and  a ver- 
dict being  found  againd  them  by  the  jury,  the  Court  fentenced 
them  to  be  put  to  death  as  traitors,  when  they  fhould  be  appre- 
hended, and  their  whole  edates,  real  and  perfonal  if,  to  be  for- 
feited. From  a confeioufnefs  of  the  illegality  of  the  fentence,  it 
was  folcmnly  ratified  in  Parliament ; trial  in  abfence  was  adopted  as 
a pa:t  of  our  law  ; and,  in  confequence,  two  of  the  mod  diltin- 
guiflied  perfonages  in  the  nation,  the  Duke  of  Monmouth,  and 

L Fletcher 

* Mackenzie’s  Criminals,  p.  30.  Wodrow’s  Hiftory  of  the  fufFerings  of  the  Church, 
vol.  i.p.  267.;  Appendix,  No.  14.  15.  16.  18.  vol.  2.  p.  1 15.  586.;  Charles  II.  Par- 
liament 2.  c.  1 1.  f It  is  now  alledged,  that  no  appeal  lies  from  the  Court  of 

Jufticiary  to  the  Houfe  of  Lords  ; and -a  judgment,  indeed,  to  that  efFeA,  has  been 
pronounced.  As  no  man  can  command  his  faith  or  his  judgment,  I have  never 
been  able  to  difeover  either  the  legality  or  propriety  of  this  decree.  • f Muir  of 

Caldwell’s  eftate  was  gifted  to  General  Dalziell,  commander  of  the  forces  at  the 
battle  of  Pentland.  • ; 


! 


82 


TREASON. 


i6g8  Fletcher  of  Salioun,  were  condemned  and  forfeited,  the  former 
^i.vhen  dead^  the  latter,  when  out  of  the  kingdom. 

Had  the  torrent  which  overwhelmed  the  lineal  fucceflion  of 
our  Sovereigns  iffued  pure  from  the  fountain  of  liberty,  and  in 
its  wide  and  rapid  courfe  been  contaminated  by  no  foul  ftream, 
trial  in  ahfence  would  have  been  enumerated  in  the  lift  of  thofe 
illegal  and  grievous  alFumptions  of  power  upon  which  the  eftates 
of  Scotland  declared  King  James  to  have  forfeited  his  right  to  the 
crown.  And  the  o^^inion  of  the  Lords  of  Seftion  on  this  head, 
as  well  as  on  the  two  other  cafes  ftated  in  ‘ the  Claim  of  Rights 
would  have  been  declared  to  be  contrary  to  law.  But  it  was 
deemed  prudent. to  preferve  this  ftatute  as  a fecurity  for  the  good 
behaviour  of  the  numerous  exiles  who  follow^ed  their  Prince  to 
the  court  of  St  Germains.  A law  w^as  accordingly  pafled  re- 
fcinding  the  ad,  1669.  c.  ii.  in  fo  far  as  it  ratified  the  forfeiture 
of  the  Covenanters;  but  not  repealing  the  ad  itfelf,  which  might 
now  be  turned  as  an  engine  of  oppreflion  upon  the  party  wLIch 
contrived  It.  It  muft  be  acknowledged,  how^ever,  that  King 
William’s  minifters  made  no  rigorous  exercife  of  this  law.  The 
Earls  of  Melfort,  Middleton,  and  Lauderdale,  and  ninety  gent le- 
men’fjwere  fummoned  before  the  Court  of  Jufticiary,  in  one  day, 
to  ftand  trial  for  various  points  of  treafon  ; in  particular,  for  en- 
tering into  the  French  fervice  when  that  ftate  w'as  at  war  with 
his  Majefty,  and  for  rifing  in  arms  againft  the  King.  They  fail- 
ed to  appear,  and  fentence  of  outlawry  only  was  pronounced  a- 
gainft  them. 

Tyrannical 


* William  and  Mary,  Pari.  i.  Sef.  2.  c.  31.  The  moft  approved  commentator 
on  the  Scottifti  law,  has  fo  far  mifunderftood  this  aft,  as  to  fay,  that  the  aft  1669  was 
repealed  by  it.  Erlkine’s  Fol.  Inft.  p.  733.  -j-  Rec.  of  Juft.  23d  July  1694. 
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Tyrannical  as  this  ftatute  was,  Captain  Frafer  could  not  have  1698 
been  convided  upon  it  but  by  an  obvious  wrefting  of  the  law  j for 
it  authorifed  trial  in  abfence,  only  in  ‘ cafes  of  treafonable  rifing 
‘ in  arms,  and  open  and  manifeft  rebellion.’  Now,  it  is  altoge- 
ther abfurd,  to  conftrue  the  colleding  of  ’an  armed  force  for  the 
private  rapine  into  treafonable  rifing  in  arms^  and 
open  and  manifejl  rebellion. 

It  will  be  proper  to  ftate  the  motives  which  induced  Captain 
Frafer  to  perpetrate  the  barbarity  and  villainy  which  gave  occa- 
fion  to  this  trial.  On  the  death  of  Hugh,  tenth  Lord  Lovat, 
the  titles  and  eftate  of  Lovat  were  difputed  between  his  Lord- 
flup’s  daughter,  heir  of  line,  and  Thomas  Frafer  of  Beaufort, 
the  Captain’s  fathei,  heir- male.  The  Captain  wifely  propofed 
to  do  away  the  conteft,  by  uniting  their  perfons  and  pretenfions, 
and  there  was  not  adifparity  of  years  to  render  fuch  marriage  any- 
ways abfurd.  With  this  view,  he  privately  paid  his  addreffes  to 
the  young  lady,  and  one  Frafer  of  Tenecheil  was  made  the  con- 
fident of  the  amour.  The  Captain  obtained  her  confent,  and 
fhe  adually  eloped  from  her  mother’s  houfe  of  Caftle  Downie, 
under  the  condudf  of  the  mutual  confident ; but  the  perfon  whofe 
fineffe  was  employed  to  accomplllh  the  intrigue,  from  whatever 
motive  of  fear  or  of  venality,  of  caprice  or  of  remorfe,  blafted 
it  at  the  moment,  when  it  was  fure  of  fuccefs.  He  forced  the 
lady  to  return  to  her  mother,  to  whom  he  difclofed  the  intrigue. 

It  was  no  longer  thought  fafe  for  the  Lady  to  remain  at  Caftle 
Downie,  as  this  feat  was  in  the  domains  of  the  clan  Frafer,  over 
whom  the  Captain  pofTefTed  great  influence.  She  was  therefore 

L 2 conduded 

* Records  of  Jufticiary,  27th  June,  12th  July,  5th  and  6th  September,  1698. 
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1698  conduced  under  a proper  efcorte  to  Dunkeld,  a houfe  of  her 
uncle’s,  the  Marquis  of  Athole,  and  this, Lord  prevailed  on  his 
niece  to  accept  as  a hufband  the  Mafier  of  Salton.  The  intend- 
ed bridegroom  fet  out  for  Dunkeld  to  celebrate  the  efpoufals, 
accompanied  by  Lord  Mungo  Murray.  As  the  Captain  forefaw 
in  this  match  the  ruin  of  his  hopes,  he  embraced  the  refolution 
of  preventing  the  marriage  by  force  ; and  (if  he  could  not  pof- 
fefs  himfelf  of  the  heirefs)  of  compelling  a marriage  with  theDoie;- 
ager^  who,  in  virtue  of  her  jointure,  was  in  pofleflion  of  a con- 
siderable part  of  the  eftate  of  Lovat : And  this  wild  enterprife 
■was  to  be  accomplifhed  by  fuch  deeds,  that  the  ftern  contri- 
vance of  the  principal  ador  is  lefs  fliocking  than  the  abject  fub- 
miffion  of  his  accomplices. 

The  fubfiance  of  the  indi<ffment  againfl:  Captain  Frafer  was, 
That  he  and  his  aflbcLates  came  to  a houfe  belonging  to  Mr  Fra- 
fer  of  Stricken,  and  there  entered  into  an  unlawful  bond  of  af- 
fociation  for  the  profecution  of  certain  wicked  defigns  : That 
they  raifed  a body  of  four  or  five  hundred  men  in  arms,  in  or- 
der to  fupport  Captain  Frafer’s  pretenfions  to  the  eftate  of  Lo- 
vai  : That  they  feized  the  perfons  of  Lord  Salton  and  Lord 
Mungo  Murray,  arid  made  them  clofe  prifoners  for  fix  or  feven 
days  in  the  houfe  of  Finallen  j ere<ft;ed  gallowfes  before  their 
windows,  and  afterwards  carried  them  by  force  to  iflands  and 
rnountains,  and  treated  them  very  harfhly  : That  Captain  Frafer 
and  his  aflbeiates  marched  in  form  of  war  to  the  houfe  of  Caftle 
Downie,  the  feat  of  Lady  Dowager  Lovat,  garrifoned  the  houfe, 
plundered  the  effeds,  and  put  armed  guards  upon  the  different 
apartments,  and  attempted  to  compel  her  Ladyfhip  to  agree  to 
certain  deeds  which  they  endeavoured  to  extort  from  her  ; but 
fhe  remaining  refolute,  the  Captain  all  of  a fudden  took  up  the 
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mad  and  villainous  refolution  of  forcing  her  to  marry  him  : 1698 
That,  accordingly,  one  of  his  aflbciates,  Mr  Robert  Monro  mi- 
nifter  of  Abertarfe,  pronounced  the  marriage  ceremony  : That 
the  Captain,  by  the  aid  of  his  aflbciates,  did  commit  rape  and 
forcible  abduftion  upon  the  perfon  of  Lady  Lovat,  attended  with 
circumftances  of  exceflfive  barbarity  : And  that  they  continued 
in  arms,  after  having  been  charged  by  a herald  to  lay  down 
their  arms,  fet  the  Lady  at  liberty,  and  furrender  themfelves  pri- 
foners. 

His  Majefty’s  Advocate  reprefented  to  the  Court,  that  by  an  ad' 
of  Parliament  of  King  James  VI.  fummonfes  at  his  Majefty’s 
inftance,  ‘ againft  iflandmen,  highlandmen,  or  borderers, 

* 7ibi  non  patet  tutus  accejfus^  be  made  at  the  mercat  crofs  of  the 
‘ head  burghs  of  the  next  fliires  in  the  Lowlands That  Cap- 
tain Frafer  and  his  followers  continued  in  arms  and  open  rebel- 
lion, and  therefore  craved  their  Lordihips  to  grant  warrant  for 
2iSi  edi^al  citation  hting  executed- againft  the  defenders,  which 
was  accordingly  granted. 

On  the  5th  of  September,  his  Majefty’s  Advocate  proceeded 
in  the  trial,  declaring  that  he  infifted  {oc  foifanlture  in  abfence 
againft  Captain  Frafer,  and  nineteen  other  gentlemen  fpecially 
named  ; and  that  he  reftrided  the  libel  againft  the  defenders  to 
treafonable  rifing  in  arms,  and  open  rebellion,  with  all  the  ag- 
gravations charged  in  the  Indidment.  The  Court  found  the  in- 
didment  thus  reftrided,  and  thus  prefented,  relevant  to  infer 
the  pains  of  treafon. 

^ HE 

* James  VI.  Parliament  nth,  ait  66, 
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THE  PROOF. 

Alexander  Frafer,  younger  of  Balnain,  depofed,  That  at  the 
time  fpecified  in  the  indidlment,  he  faw  a paper  fubfcribed  by 
fome  of  the  accufed,  and  delivered  to  Lord  Frafer,  of  the  tenor 
of  the  bond  of  affociation  now  read  in  court.  He  was  at  Final- 
len  when  Lord  Salton  and  Lord  Mungo  * Murray  were  brought 
prifoners,  and  were  there  committed  to  clofe  cuftody,  and  gal- 
lowfes  ereded  before  the  windows  of  the  apartments  where 
thefe  Lords  were  confined.  He  faw  then  at  Finallen,  about  two 
or  three  hundred  men  in  arms,  under  the  command  of  Captain 
Frafer,  and  different  parties  of  armed  men  were  fent  to  and  fro,  be- 
tween the  houfes  of  Finallen  and  Caftle  Downie.  He  was  alfo  at 
the  latter  of  thefe  houfes,  where  he  faw  Lady  Lovat  and  alfo 
Captain  Frafer,  and  a number  of  armed  men  handing  fentry  in 
the  houfe,  and  even  on  the  threfhold  of  my  Lady’s  apartment. 
He  went  to  my  Lady’s  chamber  door,  whom  he  heard  fighing ; 
but  the  bagpipes  were  playing  in  the  next  room  ; this  was  about 
day-break,  and  my  Lady’s  women  were  in  another  room  weep- 
ing, and  fentinels  handing  over  them. 

Thomas  Frafer  of  Gartlobeg,  in  September  preceding,  faw 
Captain  Frafer,  &c.  &c.  to  the  amount  of  about  fixty  or  feventy 
men  in  arms,  hoife  and  foot ; the  Captain  thanked  them  for  af- 
fembling  fo  readily,  and  defired  them  to  be  ready  at  a call.  In 
October,  Captain  Frafer  and  the  deponent  coming  from  Inver- 
nefs,  met  in  the  wood  of  Bonchreive  Lord  Salton  and  Lord 

, Mungo 

* Son  to  John  ift  Marquis  of  Athole,  by  Lady  Amelia  Stanley,  daughter  of 
James  Earl  of  Derby,  and  brother  to  the  Lady  Dowager  Lovat,  mentioned  in  this 
trial. 
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jM lingo  Murray,  who  were  returning  from  Caftle  Dowhie.  The  1698 
Oaptain  gave  orders  to  his  followers  to  feize  Loid  Sal  ton  dead 
or  alive ; went  clofe  up  to  them  with  cocked  piftols,  and  com- 
manded them  to  yield  themfelves  prifoners.  Lord  Salton  alked, 
for  what  caufe  ? to  which  the  Captain  replied,  ‘ becaufe  it 
‘ -was  his  pleajiire!  Thefe  Lords  were  difmounted  from  their 
own  horfes,  difarmed,  put  upon  mean  ponies,  furrounded  by 
guards,  with  their  mulLets  levelled,  and  durks  drawn,  and  thus 
conduded  to  the  houle  of  Finallen,  where  they  were  kept  prifon- 
ers for  feveral  nights,  in  feparate  apartments,  under  a ftrid 
guard.  The  deponent  Java  the  Fiery  Crofs  *,  and  heard  the  Co- 
ronach fent  through  the  country  ; upon  which  between  three  and 
four  hundred  armed  men  alfembled  at  Finallen  under  command 
of  Captain  F'rafer,  who  detached  a party  to  the  houfe  of  Caflle 

Downie, 

This  mode,  by  which  the  Highland  chieftains' convoked  their  clans  to  arms, 
is,  I apprehend,  of  greater  antiquity  than  their  converfion  to  Chriftianity;  with  the 
difference  only  of  change  of  f^mbol.  Anciently,  when  the  chief  defired  to  affemble  ] 
his  clan,  he  killed  a goat  with  his  own  fword,  and  dipped  a half  burned  ftick  in 
the,  blood.  This  he  gave  to  one  of  his  vafTals,  who  bore  it  with  all  defpatch  to  the 
next  village,  where  the  firll  perfon  he  met-  was  obliged,  by  the  feudal  cuftoms,  to 
relieve  him,  and  carry  forward  this  fumraons  to  arms  •,  and  thus  it  was  carried  from 
village  to  village  through  the  chieftain’s  domains. — Upon  their  converfion  to  Chrif- 
tianity,  the  Priefts  would  no  doubt  difeover  in  the  ■ killing  of  a goat  a fpecies  of 
heathen  facrifice.  It  was  proper  that  a fymbol  fhould  be  adopted  more  analogous 
to  their  new  religion;  and  what  fo  fuitable  as  the  crofs,  which,  under  the  fplendid 
name  of  the  Labarum,  blazed  in^the  heavens,  conducing  the  Chriftian  Emperor  to 
vidlory  and  glory.  A flight  pole,  with  a bit  of  ftick  infixed  in  the  figure  of  a crofs, 
burned  at  the  ends,  was  fubftituted  in  the  place  of  that  dipped  in  goats  blood  : And 
this  ceremony  was  performed  even  in  the  late  rebellion. — There  were  two  forts  of 
coronoch ; that  properly  fo  called  was  the  dirge  which  accompanied  the  deceafed  to 
their  grave ; the  other,  which  is  here  alluded  to,  was  a fort  of  war  fong,  or  difmal 
howl,  which  the  women  fet  up  on  feeing  the  fiery  crofsy  from  the  anxiety  they  en-  • 
tertained  about  the  fafety  of  their  hufbands  and  friends  in  the  approaching  hour  of 
battle. 
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1698  Downie,  where  fentinels  were  put  upon  the  rooms,  particularly 
my  Lady’s  chamber,  ffir  feven  or  eight  days,— He  heard  the 
Captain  ‘ demanding  oaths  of  fidelity  of  fuch  ofi  the  gentlemen  of 
‘ his  name  as  he  ffpedled ; and  fuch  as  he  did  not  fufpecl  he  only 
‘ took  their  proniifes ; and  fome  of  them  did  fwear,  and  fame  pro-' 

‘ mifed 

Robert  Spence  faw  Lord  Salton  and  Lord  Mungo  Murray 
carried  prifoners  by  Captain  Frafer  to  the  houfe  of  Ftnallen, 
■where  they  were  confined  about  a week  in  feparate  apartments, 
and  fentinels  put  over  them.  Lord  Salton  and  Lord  Mungo 
Murray  were  then  carried  to  Cafile  Downie;  and  the  force  com- 
manded by  Captain  Frafer,  at  this  time,  confifted  of  about  five 
hundred  armed  men,  marching  with  two  pair  of  colours.  The 
men  were  fworn  upon  their  durks  to  be  faithful  to  the  Captain, 
and  never  to  defett  him.  They  kept  Lady  Lovat  pnToner  for 
Tome  time  at  Caftle  Downie,  and  afterwards  carried  her  along 
with  them.  When  the  Captain  heard  that  Lord  James  Murray,  ' 
with  fome  gentlemen,  and  a party  of  redcoats^  were  coming  to 
refcue  my  Lady,  he  again  fent  the  fiery  crofs  to  fummon  the 
country  to  rife  in  his  defence  ; and  he  continued  in  arms  till  a- 
bout  Ghriftmas, 

John  Monro,  late  footman  to  Captain  Frafer,  faw  the  Captain, 
and  the  whole  other  perfons  now  infifted  againft  (for  forfaulture), 
and  about  three  hundred  more,  with  colours  difplayed,  and  pipes 
playing,  under  the  Captain’s  command,  at  Finallen,  the  night 
Lord  Salton  and  Lord  Mungo  Murray  were  made  prifoners. 
He  faw  the  mtci'draivn  round  the  colours^  and  fuuorn  upon  them, 
and  upon  the  points  of  their  durks,  to  adhere  to  the  Captain.  He 
heard  the  coronoch  the  night  Lady  Lovat  was  carried  from  Caftle 
Downie.  About  Martinmas  the  herald  left  his  charge  againft  the 
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Captain,  &c.  * in  a cloven  Jlick  at  the  river  Jtde^  oppofite  to  the  1698 
‘ Jjle  of  Eagies ; and,  after  that,  the  Captain  and  others  continued 
foi  fome  time  in  arms. 

Amelia  Reoch,  late  fervant  to  Lady  Lovat,  depofed,  that  Cap- 
tain Frafer,  with  a party  of  armed  men,  came  to  Caftle  Downie. 

He  put  fentine’s  with  drawn  fwords  upon  and  within  Lady  Lo- 
vat’s  chamber,  made  her  three  w’aitlng  maids  be  carried  by  force 
out  of  the  room,  and  detained  prifoners.  About  two  in  the 
morning,  two  armed  men  carried  the  deponent  back  to  my  Lady’s 
apartment,  whom  fhe  found  fitting  on  the  floor,  her  hair  di- 
ftievelled,  her  head  reclining  backwards  on  the  bed,  Donald  Bea- 
ton pulling  off  my  Lady’s  fhoes,  and  the  Captain  holding  burned 
leathers  and  aquavitae  to  her  nofe,  her  Ladyfliip  being  in  a fwoon. 

They  commanded  the  deponent  to  take  off" my  Lady’s  clothes;  but 
fhe  fpurned  at  the  deponent  with  her  feet,  fliewing  the  greatefl;  re- 
luctance ; upon  which,  Frafer  of  Kinmonavie  held  up  my  Lady  in 
his  arms ; the  Captain  pulled  down  her  petticoats,  and  fought  a 
knife  from  Hugh  Monro  to  cut  off  her  flays;  but,  he  having 
none,  the  Captain  ordered  Kinmonavie  to  cut  them  off  with  his 
durk,  which  was  done  accordingly.  The  deponent  was  put  out 
of  the  room ; and,  when  fhe  was  going  ‘ over  the  clofe  fhe  heard 
‘ my  Lady’s  cries,  although  the  bagpipes  were  playing  all  the 
* time  in  the  room  next  to  her  Ladyfhip’s.’  In  the  morning,  when 
the  deponent  returned,  fhe  faw  my  Lady’s  head  hanging  over  the 
bed-flock,  her  face  fwoln,  and  her  Ladyfhip  to  all  appearance 
out  of  her  judgment  ; fhe  fpoke  none,  but  gave  the  deponent  a 
broad  flare ; even  fome  days  after,  fhe  did  not  know  her  own 
brother.  Lord  Mungo  Murray ; and,  when  Dumballoch’s  Lady 
came  into  the  room,  and  called  Lady  Lovat  ‘ Madam,’  fhe  an-  ' 
fwered,  ‘ call  me  not  Madam,  but  the  mofl  miferable  wretch 
‘ alive.’ 
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Janet  Frafer  depofed,  that  Lady  Lovat’s  waiting  maids  were 
forcibly  turned  out  of  her  room  by  Captain  Fraler,  about  twelve 
o’clock  at  night.  My  Lady  clung  by  the  deponent,  and,  when 
flie  w’as  torn  from  her  Ladyfhip,  fell  on  her  face  on  the  floor. 
Next  morning,  when  the  deponent  faw  my  Lady,  her  head  was 
hanging  over  the  bed,  and  £he  was  out  of  her  judgment,  mifta- 
king  the  deponent  for  Lady  Catharine  Murray,  Lady  Lovat’s 
fifter,  who  had  been  dead  feveral  years. 

Chrlftlan  Maclean  depofed,  That,  on  the  night  of  the  ‘ Jham^ 
‘ marriage'  fhe  was  in  the  next  room  to  Lady  Lovat,  and,  not- 
withftanding  the  bag-pipes  were  blowing  all  the  while,  fhe  heard 
my  Lady  crying  and  fobbing,  and  praying,  ‘ Lord  have  mercy 
‘ on  her  foul.’ 

The  jury  returned  a verdidl  finding  the  indidlment  proved  ; 
and  the  court  adjudged  Captain  Frafer,  and  the  other  perfons  a- 
gainfi:  whom  the  verdldl  was  found,  to  be  executed  as  traitors, 
at  fuch  time,  place,  and  manner,  as  their  I.ordfhips  fhould  ap- 
point, to  undergo  the  punifhment  ordained  by  law  for  traitors, 
‘ their  name,  fame,  memory,  and  honours  to  be  extind,  and 
‘ their  arms  to  be  riven  furih  and  deleted  out  of  the  books  of 
‘ arms ; fo  that  their  pofterlty  may  never  have  place,  nor  be  able 
‘ hereafter  to  bruik  or  enjoy  any  honours,  oflBces,  titles,  or  dig- 
‘ nities,’  and  to  have  forfaulted  all  their  lands,  heritages,  and  pof- 
feffions  whatever  *. 

This  fentence,  which  was  feverer  even  than  that  commonly 
pronounced  on  traitors,  feems  to  be  copied  from  the  fentence 

pronounced 

* Captain  Frafer  was  alfo  profecuted  before  the  Court  of  Juftlciary  for  a rape 
by  the  party  injured,  Lady  Dowager  Lovat,  and  was  outlawed  for  not  appearing  to 
ftand  trial.  Rec.  of  Juft.  17th  Feb.  1701. 
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pronounced  by  Parliament,  after  death,  on  Logan  of  Redalrig  1698 
and  the  Earl  of  Gowry.  As  Captain  Frafer,  in  the  rebellion 
1715,  although  fuppofed  to  be  a keen  Jacobite,  fupported  the 
Houfe  of  Hanover,  King  George  I.  granted  him  a pardon  and 
remifllon  of  this  fentence  * : And  he  claimed  and  obtained  the 
contefted  title  and  eftate  of  Lovat.  Pie  joined  the  next  rebel- 
lion againft  the  family  that  pardoned  and  reftored  him  ; and  his 
houfe  of  Caftle  Downie,  which  had  witneffed  his  foul  crimes, 
was  burned  by  the  royal  army  before  his  eyes,  and  thofe  of 
three  hundred  of  his  clan,  a few  days  after  the  battle  of  Ciillo- 
den. — How  he  loft  his  titles,  and  eftate,  and  his  life  alfo,  is 
known  to  every  one  ; fo  perhaps  he  is  the  only  perfon  upon  re- 
cord who  was  twice  condemned,  twice  forfeited,  and  whofe  e- 
ftate  was  twice  reftored. 


Air  John  Thomfon  and  Charles  Auchmouty^  Servants  to 
the  African  Company^  for  Treqjhn  and  Leaf  ng-making^ 
by  defigning  and  caufing  to  he  engraved  a Political 
Print, 


HIS  trial,  with  the  fa£ts  which  gave  rife  to  it,  prefents  us 
A with  a remarkable  picture  of  liberty  and  fortitude  in  Par^ 
diament,  of  expiring  ftruggles  for  tyranny  in  the  Sovereign,  and 
of  the  final  vicftory  of  fecret  influence  over  parliamentary  inde- 
pendence. 
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♦ Paper  Regifter  of  Chancery,  B.  16.  No.  134.  Remiffio  et  rehabllitatio  SI- 
raonis  Frafer  de  Beaufort,  Domini  Lovat,  de  crimine  perduellionis  aliifque  in- 
frafcript.  St  James’s,  loth  March  171(5.  . . . c . •;  f- 
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In  the  year  1695,  an  Indian  and  African  Company  was  efta- 
bliflied  in  Scotland.  L.  400,000  Sterling  were  fubfcribed  by  fuch 
proprietors  as  were  natives  and  refidenters.  The  Company  fit- 
ted out  fix  fhips  of  force  and  burthen  laden  wnth  various  com- 
modities, which  failed  from  the  Forth.  They  planted,  by  the 
name  of  Caledonia^  a colony  on  the  Ifthmus  of  Darien  ; and, 
fro".i  the  eftablifhment  of  this  Company,  and  its  colony,  the  na- 
tion univerfally  flattered  itfelf  with  the  eager  and  unbounded 
profpe£t  of  extended  trade  and  empire.  From  the  jealoufy  the 
Englifh,  Dutch,  and  Spaniards,  entertained  of  this  colony,  it  may 
be  prefumed  that  the  profped:s  which  this  nation  derived  from 
it,  were  at  leafl;  plaufible. 

But,  befides  the  oppofition  of  rival  powers,  Caledonia  experien- 
ced that  of  her  Sovereign,  whofe  political  views,  or  perfonal  at- 
tachments, led  him  to  embrace  the  hoflile  fpirit  of  his  other  do- 
minions. The  colony  was  attacked,  was  abandoned  ; the  veflfels 
were  captured,  the  adventurers  were  killed  in  battle,  were  exe- 
cuted as  pirates,  or  died  of  famine  ; and  the  company  was  ruin- 
ed. When  the  fatal  tidings  were  received  at  Edinburgh,  the 
fenfe  of  injury  and  difappointment  wasfo  ftrong  as  to  burfl;  forth 
with  a fury  which  threatened  immediate  rebellion  ; and  the  great 
officers  of  ftate  had  to  retire  for  a time  to  fcreen  themfelves  from 
popular  refentment. 

When  the  Parliament  met,  the  firft  fymptom  of  their  difplea- 
fure,  at  the  enemies  of  the  African  Company,  was  to  pafs  an  or- 
der for  burning,  by  the  hands  of  the  hangman,  a pamphlet,  en- 
titled, ‘ A Defence  of  the  Scots  abdicating  Darien,’  and  requi- 
ring 

* AA  of  Scottifli  Pari.  26th  June  1695. ; Lockhart’s  Mem.  p.  29. ; De  Foe’s 
Hift.  of  Union,  j Sgott’s  Hift.  p.  710. ; Edinburgh  Gazette,  No.  8.  No.  36. 
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ring  the  Lords  of  the  Treafuryto  pay  a reward  of  L.  6oco  Scots'^  1701 
to  any  perfon  who  would  apprehend  William  Herreis,  die  al- 
ledged  author,  and  bring  him  before  a magihrate.  Soon  after, 
they  pafTed  a refolution,  declaring,  that  the  votes  and  addrefs  of 
the  Parliament  of  England  in  December  1695,  and  the  addrefs 
of  the  Houfe  of  Lords  in  February  laft,  vjuers  undue  intermed- 
dlings  t in  the  affairs  of  this  kingdom^  and  an  invafton  of  the  fo~ 
njereignty  and  independence  of  our  King  and  Parliament.  They 
next  refolved,  ‘ That  the  memorial  prefented  in  his  Majefty’s 
‘ name,  as- King  of  Great  Britain,  to  the  Senate  of  Hamburgh,  7th 
‘ April  1697,  by  Sir  Paul  Rycaut,  then  refident  in  tha,t  city,  and 
‘ Mr  GrolTet,  his  Majefty’s  Envoy  Extraordinary  at  the  court  of 
‘ Lunenburgh,  nvas  mofl  univ  arrant  able  ^ containing  rnanifef  falfe~ 

* hoods  ^ and  contrary  to  the  laav  of  nations^  injurious  to  his  Majefy^ 

‘ an  open  encroachment  upon  the  fovereignty  of  this  Crown  and 
‘ kingdom,  the  occafion  of  great  Ioffes  and  difappointments  to 
‘ the  faid  Company,  and  of  mod:  dangerous  confequence  to  the 
‘ trade  of  this  nation.’  Moved,  ‘ That,  whoever  advifed  his 
‘ Majefty’s  anfwer  to  the  addrefs  of  the  Parliament  of  England  a- 
‘ gainft  our  Indian  and  African  Company,  are  enemies  to  this 

‘ kingdom,. 

* L.  500  Sterling.  Rec.  of  Scottifh  Pari.  i6thNoT.  1700.  pth,  loth,  I3tli,  14th,. 

15th,  17th,  Jan.  1701.  f The  inter’meddlings  complained  of  were,  that  both 

Houfes  of  Parliament  had  addrefled  the  King,  reprefenting,  That  the  a£t  to  which 
he  had  given  the  royal  aflent  in  Scotland,  for  erefting  a Company  trading  to  Afri- 
ca and  the  Indies,  granting  them  an  exemption  from  public  burdens  for  twenty- 
one  years,  would  make  Scotland  a free  port  for  Eajt-India  commodities^  enable  her 
to  underfell  England  at  foreign  markets,  and  be  of  great  prejudice  to  the  trade  and 
revenue  of  the  latter  kingdom  ; efpecially  when  Scotland  fhall  have  fettled  planta- 
tions in  America.  The  King  returned  the  following  anfwer  : ‘ I have  been  ill  fer^ 

‘ ved  in  Scotland  ; but  I hope  fome  remedies  may  be  found  to  prevent  the  inconveniencies^ 

‘ which  may  arife  from  this  act.’  Journal  of  Houfe  of  Lords,  13th  December  1^95, , 

8th  February  1699.  Houfe  of  Commons,  14th,  18th  December  1695. 
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-1701  ‘ kingdom,  and,  If  fubjeds  thereof,  are  traitors  to  their  King 
‘ and  country,  and  be  profecuted  accordingly.’  After  a debate, 
the  motion  was  withdrawn. 

They  alfo  rcfolved,  that  the  proclamations  iflued  by  the  Eng- 
lifli  plantations  againft  the  African  Company,  particularly  that 
againfl  furnilhing  any  provifions  or  neceflaries  whatever  to  their 
colony,  diredfly  or  indiredfly,  and  even  debarring  them  wood, 
water,  and  anchorage,  were  injurious  to  the  Company,  barba- 
rous to  the  adventurers,  contrary  to  the  law  of  nations,  and  a 
great  occafion  of  the  lofs  of  the  colony.  Refolved,  that  this 
colony  was  a legal  and  rightful  fettlement  holding  of  the  Crown 
of  Scotland  ; and  moved^  that  the  conduct  of  the  Spaniards  to 
the  faid  colony  was  an  open  hoftility  againfl.  the  Crown  of  Bri- 
tain, and  that  fatisfadion  ought  to  be  demanded.  All  the'  refo- 
lutions  were  palTed  nem'ine  contradicente,  and  the  motion  was  de- 
layed. 

Thefe  formidable  refolutions,  however,  by  the  dexterity  of 
William’s  minifters,  vanifhed ' in  fmoke  ; for  the  Court  party 
moved  an  addrefs  to  the  King  on  the  refolution,  afferting  the 
company’s  right  to  the  colony  ; while  the  country  party  con- 
tended, that,  in  the  prefent  circumftances,  an  a6l  of  parliament 
was  requifite  for  fecuring  the  company’s  rights,  as  well  as  for  re- 
gulating the  condud:  of  the  perfons  engaged  in  the  profecution 
of  them.  A debate  and  dlvifioii  on  this  queftion  taking  place, 
it  carried  for  an  addrefs  by  a hundred  and  eight  againfl: 
eighty-four  And  the  whole  of  the  minority  entered  a formal 
diifent. 

This 

* Tlie  P^ers  and  Commons  of  Scotland  formed  but  one  houfe.  Thofe 

who 
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Th  Is  acldrefs  recapitulates  the  grievances  of  the  African  Com- 
pany, and  the  refolutions  of  parliament  mentioned  above,  omit- 
ting entirely  however  that  for  demanding  fatisfadlion  of  the  Spa- 
niards ; it  concludes  with  praying  his  Majefty’s  protection  and 
countenance  againft  the  violence  of  Spaniards,  and  of  Englifli 
minifters  abroad. 

It  was  the  parliamentary  divifion  upon  this  addrefs,  which 
was  the  fubjeCl  of  the  political  print  that  gave  occafion  to  this 
trial. 

The  print  reprefented  Scotland  in  the  figure  of  a woman  wear- 
ing a crown,  having  the  name  of  Scotia  over  her  head,  and  fup- 
ported  by  the  eighty-four  diJJ'entient  members,  Thefe  were  en- 
titled, ‘ Caledonia! s fupporters!  They  were  diftinguifhed  with 
the  following  motto,  encircled  with  wreaths  of  laurel,  ‘ patriae 
‘ fautorihus  and  the  woman  addreffed  them  * in  thefe  words  : 

* Take  coiirage^  and  adi  as  men  that  hold  their  liberty,^  as  njuell  as 
‘ their  glory ^ dear!  Below,  an  angel  fpoke  thus  to  a multitude' 
of  little  figures  which  he  was  driving  with  thunderbolts  to  hell, 
‘ Procul^  0 procul  ejlo  profani!  (Thefe  figures  were  charged  in- 
the  indictment  as  reprefenting  the  majority  in  parliament.)  And, 

in 

who  voted  for  an  addrefs,  were,  Thofe  who  voted  for  an  aB  of  parliament, 


Peers  4 1 

were,  Peers 

20 

Commiffioners  for  Barons, linlghts 

Knights  of  the  fhire. 

43 

of  the  fhire.  32 

Commlffioners  for  boroughs.  35 

Reprefentatives  of  boroughs. 

21 

108 

84^ 

It  Is  perhaps  fuperfluous  In  me  to  add, 
that  all  the  officers  of  ftate  were  In  this 
lift. 

* Rec.  of  Juft.  14th,  2ift,  April  5 23d,  24th,  May,  1701. 
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1701  in -the  midft  of  the  flames,  lay  a perfon  who  was  tormented  by  a 
— ' fiend,  that  addrcflhd  him  in  thefe  words  : ‘ Vendidlt  hie  auro 
‘ patnam.’’ 

His  Majefty’s  Advocate  produced  before  the  Court  of  Jufti- 
ciary  an  a£l  of  the  Privy  Council,  authorifing  him  to  profecute 
the  prifoners  on  account  of  this  engraving,  ^ for  fuch  crimes^  and 
‘ upon  fuch  lazus,  as  his  LovdfJjip  fhall  think  fit  to  liheU 

Thus  authorifed,  his  Lordfiiip  muftered  up  againft  the  prifon- 
ers feven  pages  folio  of  indi6lment^  charging  them  with  the  breach 
of  fiindry  a£ls  of  parliament  * againft  leafing- makers^  and  thofe 
who  prefume  ‘ publicly  to  declaim,  or  privately  to  fpeak  or  write 
‘ any  purpofe  of  reproach  or  flander  of  his  Majefty’s  perfon, 
‘ eftate,  or  government,  or  to  deprave  his  laws,  or  mifeonftrue 
‘ his  proceedings,  whereby  any  diflike  may  be  moved  betwixt 
‘ liis  Plighnefs  and  his  nobility  and  loving  fubje<fts,  in  time  co- 
‘ xmug^under  the  pain  of  death'  Alfo,  charging  the  prifoners  as 
tranfgreflTing  the  a(ft;s  againft  thofe  who  difpute  the  authority  of 
the  Eftates  of  Parliament;  and,  likewife,  as  tranfgreflTing  the  fta- 
tutes  againft  thofe  who  confpire  to  levy  war  againft  the  King. 
Neverthelefs^  (the  indidlment  concludes},  the  prifoners,  by  de- 
figning  the  faid  print,  are  guilty  of  the  faid  crimes. — A deferip- 
tion  of  the  print,  and  an  application  of  it  to  the  laws,  then  fol- 
low. Turgidity  of  ftile,  and  ftrained  conceit,  are  fubftituted  in 
the  vacant  places  of  law  and  reafon.  And  the  conclufion  of  the 
libel,  which  is  ^worthy  of  the  premiffes,  is,  that  thefe  crimes  be- 
ing found  proved,  the  prifoners  are  thereby  guilty  of  leafing- 
making  and  t reafon^  and  fubjedi  to  the  pain  of  death. 

The 

* The  a£ts  libelled  againft  the  prifoner  were,  James  I.  pari.  2.  c.  43.;  James  V. 
pari.  6.  c.  83.;  James  VI.  pari.  8.  c.  130.  & 134.  and  pari.  10.  c.  lo.j  Charles  II. 
pari.  I.  felT.  2.  c.  2.  ' 
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The  prlfoners  were  heard  by  counfel,  and  informations  were  1701 
lodged  on  either  fide.  The  information  for  his  Majefty’s  Ad- 
vocate  is  one  of  the  moft  prolix  and  inconclufive  pieces  of  com- 
pofition  that  I recolledt  in  judicial  procedure.  The  information 
for  the  prifoners  maintains,  imo^  That  the  ftatutes-  againft  lea~ 
fing-making^  &c.  are  obfolete,  and  are  fpecially  declared  to  be  fo 
in  the  Claim  of  Rights^  as  being  in  the  number  of  thole  upon 
which  the  Earl  of  Argyle  was  convidted.  ido^  That,  to  extend 
criminal  laws,  and  capital  punifhments,  by  parity  of  reafoning  ; 

— to  infer  leafmg-making,  and  fedition,  and  treafon,  from  a hie- 
roglyphic, a print,  efpecially  the  print  libelled  on,  is  contrary  to 
thole  general  piinciples  of  law  which  have  been  eftablilhed  by 
the  wifdom  of  the  learned,  as  requifite  for  the  fecurity  of  the 
governed.-— In  oppofition  to  thefe.  It  was  maintained  by  his  Ma- 
jefty’s Advocate,  that,  although  the  forfeiting  the  Earl  of  Argyle 
upon  f retches  of  obfolete  laws,  was  declared  contrary  to  law.  It 
did  not  thence  follow  that  thofe  againft  leafing-making  were  ob- 
folete, becaufe  the  Earl  was  indided  upon  ads  not  founded  on 
againft  the  prifoners  ; and  it  was  not  declared  in  the  Claim  of 
Rights,  that  all  the  aBs  upon  which  the  Earl  was  indided  were 
obfolete.  ido^  With  regard  to  the  print,  it  was  argued,  if  the  inten- 
tion of  leafing-making  "and  mifconftriiing  was  plainly  difcernible 
in  it,  this  ‘ fubtle  manner  of  conveying  the  poifon  doth  render 
it  rather  more  wicked  and  dangerous  than  the  moft  dired  and 
blunt  calumny. —The  other  parts  of  thele  voluminous  infor- 
mations require  no  notice. 

The  Lords  pronounced  the  following  Interlocutor  : Find  the 
indidment,  and  qualifications  thereof,  do  not  infer  the  crime  of 

N treafon,. 

* So  law  papers,  in  Scotland,  which  contain  a ftate  of  the  fad  and  argument, 
are  fometimes  called. 
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1701  treafon,  or  the  pain  of  death,  but  fuftain  the  fame  relevant  to  in- 
fer  an  arbitrary  punijloment ^ 

r H E P R 0 0 F. 

Alexander  Kennedy  of  Glenure  depofed,  that  the  prifoner, 
Thomfon,  came  to  his  houfe  one  evening,  in  company  with  the 
other  prifoner,  Auchmouty,  and  brought  with  him  the  copper- 
plate now  produced  in  court,  defiring  the  deponent  to  caft  off 
impreffions  of  it,  which  he  refufed,  unlefs  a warrant  from  au- 
thority was  produced,  as  he  fufpedled  it  might  relate  to  affairs  of 
Rate.  Next  day,  he  obferved  the  prifoner,  Auchmouty,  go  up 
to  his  printing-houfe  ; and  the  deponent  following  him,  faw  the 
copper* plate  in  the  prefs,  and  one  of  his  fervants  carting  off  co- 
pies. He  fnatched  up  one  of  them,  and  carried  it  rtraight  to  the 
Lord  Advocate.  One  of  the  macers  ^ of  council  then  came  to 
the  deponent’s  houfe,  and  required  him  to  bring  the  copper- 
plate, and  all  the  copies,  before  the  Lords  of  Privy  Council,  then 
met,  which  was  done  accordingly  ; and  Auchmouty  was  prefent 
when  they  were  feized, 

George  Burgon,  fervant  to  the  preceding  witnefs,  depofed, 
that  the  two  prifoners,  and  Robert  Wood  engraver,  brought  the 
faid  copper-plate  to  him,  and  came  once  and  again  requerting  the 
deponent  to  cart  off  impreffions  of  it,  which  he  as  often  refufed 
till  they  ftiould  obtain  his  mafter’s  order.  At  length,  his  mirtrefs 
fent  for  him,  and  the  two  prifoners  were  then  with  her,  and  fhe 
defired  him  to  cart  off  the  impreffions  required,  and  now  produ- 
ced in  court,  which  he  did  accordingly.  The  prifoners  at  this 
time  engaged  to  rtand  between  him  and  all  hazard  that  he  might 

incur 


* Mace-bearers. 
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incur  through  carting  off  the  impreffions. — Depofed,  that  Auch-  1701 
mouty  furniflied  him  with  the  paper.  -y-.-; 

Robert  Wood  engraver,  fwore,  that  the  two  prifoners  brought 
the  drawing  to  him  from  which  the  copper-plate  was  done,  and 
defired  him  to  engrave  it.  This  he  did  accordingly,  and  was 
paid  by  them  for  it,  at  the  agreed  price  of  L.  6 : 10:0  Scots’*^. 
Depofed,  That  the  prifoner,  Thomf6n,faid  the  drawing  was  done 
by  him.  The  deponent  heard  both  prifoners  defire  Burgon,  the 
printer’s  fervant,  to  cart  off  the  impreffions. 

r H E VE  R D I C T, 

The  aflize,  by  the  mouth  of  Sir  James  Dick  of  Priertfield,  their 
chancellor,  all  in  one  voice  found  the  indidment  and  qualifica- 
tions— not  proved, 

I prefume  the  reader  will  agree  with  me,  that  the  proof  of 
the  fad,  1 mean,  of  the  prifoner ’s  having  caufed  the  engraving 
to  be  executed,  is  complete.  It  muft,  therefore,  have  proceed- 
ed from  their  convidion  of  the  prifoners  having  done  nothing 
declared  criminal  by  law,  that  the  jury  found  not  proved,  Thev 
had  no  other  way  of  acquitting  the  prifoners  ; for  juries  had  not 
then  t recovered  their  privilege  of  finding  guilty  or  not  guilty,  . 

N 2 Archibald 

* L.  o : 10 : 10  Sterling.  + See  infra  Tit.  Murder.  Cafes  of  George 

Gumming,  and  Carnegie  of  Flnhaven. 
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Archibald  Macdonald^  fon  to  Coll  Macdonald  of  Barifdak^ 
as  attainted  of  High  ‘Treafon. 


The  prifoner  was  not  ferved  with  any  indidment  or  fum- 
mons  of  treafon  ; but  received  intimation  from  the  Crown 
lawyers,  that  he  was  to  be  brought  before  the  Court  of  Jufticiary 
on  the  nth  of  March,  in  order  to  have  execution  awarded  a- 
gainft  him  ; or  to  ftiow  caufe  why  execution  fhould  not  be  a- 
warded.  The  Lord  Advocate,  in  a petition  to  their  Lordfhips, 
on  the  5th  inftant,  prayed  for  a warrant  to  cite  witnefles  to 
prove,  that  the  prifoner  was  the  identical  perfon  defigned  in  the 
ad  of  attainder,  fon  to  Coll  Macdonald  of  Barifdale  j and  their 
Lordfhips  granted  warrant  accordingly. 

His  Majefty’s  Advocate-depute  reprefented  to  the  Court,  that, 
by  an  ad  of  attainder  againft  Alexander  Earl  of  Kellie,  and  o- 
thers,  paffed  in  the  reign  of  his  prefent  Majefty  (George  II.)  the 
prifoner  ftood  attainted  of  High  Treafon  : That  the  Crown  law- 
yers had  received  his  Majefty’s  orders  to  infift  with  their  Lord- 
fhips for  an  a'ward  of  execution  againft  the  prifoner,  which,  in 
the  counfel’s  opinion,  the  printed  ad  of  Parliament,  being  a pu- 
blic law,  fufficiently  authorifed  : But,  to  remove  all  doubt,  they 
had  procured,  and  lodged  with  the^  clerk  of  Court,  an  examplif- 
cation  of  the  ad  of  attainder  under  the  Great  Seal  of  England. 
The  Advocate-depute,  therefore,  craved  that  their  Lordftiips 
would  order  the  prifoner  to  be  brought  to  the  bar,  and  would 
appoint  a day  for  his  execution.  He  was  brought  to  the  bar  ac- 
cordingly, the  ad  of  attainder  and  examplification  thereof  were 
' read 
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read  over  to  him  % the  motion  for  his  execution  was  renewed.  1754. 
The  Lord  Juftice  Clerk  then  afked  the  prifoner,  If  he  had  any 
caul'e  to  Ihow  why  execution  fliould  not  be  awarded  againft  him 
in  terms  of  the  adt  ? he  replied  to  the  following  purpofe  : — That 
he  did  not  underfland  himfelf  to  be  the  perfon  attainted  by  this 
adt.  He  was  then  a boy  recently  from  fchool,  and  under  the 
influence  of  a father  unfortunately  engaged  In  the  late  rebellion. 

Had  not  his  father  been  able  to  juftify  or  atone  for  his  condudt 
and  the  prifoner’s,  could  it  be  fuppofed  that  the  father  would 
pafs  unattainted,  and  his  fon,  a minor,  be  devoted  to  punilh- 
ment.  His  fpecial  defences  then  were  : That  there  was  no  fuf- 
ficient  evidence  of  the  adt  of  attainder  on  which  execution  was 
craved  : That  he  was  none  of  the  perfons  named  in  the  adl  now 
read  ; for  his  name  was  Macdonnell^  and  his  father  was  defign- 
ed  not  of  Bar  'ifdale^  but  Inverie.  And  that  the  condition  under 
which  the  adl  of  attainder  could  alone  take  place,  never  exifted  ; 
for  the  prifoner  furrendered  himfelf  to  a juftice  of  peace  before, 
the  1 2th  of  July  1746. 

Counfel  were  then  heard  for  the  prifoner,  who  enlarged  on' 
the  defences  he  had  ftated,  offered  to  inftrudt  them  by  evidence,, 
and  requefted  that  the  Court  would  remit  the  fadts  undertaken  to 
be  proved,  to  the  cognifance  of  a jury. 

The  lawyers  for  the  Crown  began  by  refuting  the  idle  cavil- 
ling of  the  prifoner’s  counfel,  at  the  evidence  of  the  adt  of  Par- 
liament upon  which  the  prifoner  was  faid  to  be  attainted.  They 
next  are  fuccefsful  in  obviating  the  prifoner’s  objedlions  of  a miA 
nomer.  As  to  his  plea  of  a furrender  in  terms  of  the  adt,  they 
alledged  It  was  furprifing  a defence  fo  valid,  if  true,  Ihould,  du- 

^ i 

* Rec.  of  Juft.  2d,  5th,  nth,  13th,  20th,  22d  March  1754. 
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1754  ring  his  tedious  imprifonment  of  eight  months,  be  kept  a pro- 
found  fecret,  and  now  for  the  firft  time  be  urged  in  his  behalf. 
But  a furrender  to  a juftice  of  peace,  who,  though  nominated 
in  the  commiffion,  had  not  taken  the  oaths  to  Government,  nor 
officiated  in  that  capacity,  or  a furrender  made  at  an  improper 
time,  when  the  juftice  of  peace  could  not  commit  fuch  perfon  to 
prifon,  would  not  be  held  good,  as  not  having  been  made  ac- 
cording to  the  intent  of  the  adt.  Further,  no  teftimony  of  the 
fad  was  admiflTible,  but  the  record  of  furrender ; and  it  could 
not  be  proved  by  parole  evidence.  They  argued,  that  the  pri- 
foner’s  plea  of  a furrender  was  contradidory  to  his  other  plea 
of  a denial,  that  he  was  the  perfon  meant  to  be  attainted  by  the 
ad.  Lajlly^  They  alledged  it  was  not  neceflary,  in  this  cafe,  to 
try  the  prifoner’s  defences  by  jury  ; for,  although  trials  by  in- 
didment  muff  be  by  jury,  yet  incidental  queftions,  fuch  as  the 
lunacy  of  the  prifoner^  or  the  identity  of  a criminal,  who  had  made 
'his  efcape  after  fentence  of  death  had  been  pronounced  upon 
him,  are,  by  the  law  of  Scotland,  tried  and  judged  by  the  Court, 
, without  any  intervention  of  a jury:  Nor  is  the  cafe  altered  by 
the  ftatute  7th  of  Queen  Ann,  chap.  21.  declaring,  that  trials  for 
treafon  in  Scotland  fhould  be  the  fame  as  in  England  ; for  this 
was  not  a trial  for  treafon,  the  prifoner  being  already  ‘ tried^ 
‘ convided,  and  attainted  by  ad  of  Parliament  and  that  no- 
thing now  remained  but  to  award  execution  of  the  fentence  which 
the  law  had  pronounced.  And  although,  in  England,  the  pri- 
foner’s exceptions  at  execution  being  awarded  againft  him,  would 
have  been  tried  by  a jury  de  circurnfantibus^  ‘ that  can  have  no 
‘ effed  here,  as  the  Court  is  not  tied  to  the  forms  of  England  in 
^ the  trial  for  treafon^ 

The  counfel  for  the  prifoner  replied,  that  the  ad  of  attainder 
is  not  abfolute,  but  conditional ; and  he  offered  to  prove,  that  the 
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condition  under  which  alone  the  attainder  was  to  take  place,  viz.  1754 
the  ^ riibner’s  not  furrendering  himfelf  before  a day  certain,  never 
cxilted,  for  the  prifoner  did  actually  furrender  himfelf  to  a juftice 
of  peace  within  the  time  prefcribed  by  the  a£t.  They  argued,  it 
was  not  neceflary  to  prove  that  the  juftice  of  peace  had  taken  the 
oaths,  or  officiated  in  that  capacity,  for  thefe  are  not  mentioned 
as  requifites  in  the  flatute : That  the  prifoner  had  fairly  fubmit- 
ted  to  juftice;  and  Sir  Alexander  M‘Donald,  to  whom  he  fur- 
rendered  himfelf,  was  a gentleman  of  known  affedlion  to  his 
Majefty’s  government,  who  at  that  very  time  was  at  the  head  of 
a confiderable  body  of  militia  employed  in  his  Majefty’s  fervice: 

That  his  not  being  committed  to  jail  did  not  affedt  the  validity 
of  the  furrender ; for,  even  fuppofing  it  to  have  been  Sir  Alex- 
ander’s duty  .to  have  committed  him,  it  was  abfurd,  that,  by^rea- 
fon  of  Sir  Alexander’s  Ignorance,  or  negledt  of  duty  impofed  on- 
him  by  the  ftatute,  the  prifoner  ffiould  incur  the  pains  of  trea- 
fon : That  the  prifoner  muft  be  held  as  having  been  under  the 
protedion  of  government,  not  only  from'his  furrender  to  a juf- 
tice of  peace,  but  likewife  from  his  having  received  a pafs  from 
the  Earl  of  Albemarle,  commander  of  his  Majefty’s  forces,  by 
virtue  of  which  he  remained  unmolefted ; but,  in  the  month  of 
Auguft  1746,  he  and  his  father,  then  in  the  country  of  Moidaft, 
out  of  private  pique,  were  feized  by  certain  of  the  Clan  Came- 
ron, put  on  board  a veflel,  carried  to  France,  and  there  kept  in 
clofe  cuftody  for  a twelvemonth : On  their  efcape  from  France, 
and  return  to  Scotland,  both  father  and  fon  were  apprehended 
by  a party  of  his  Majefty’s  forces ; the  father  died  in  confine- 
ment; but  the  prifoner,  upon  a juft  reprefentation  of  thefe  fads, 
was  immediately  fet  at  liberty,  and  remained  peaceably  and  open- 
ly at  Inverle  till  July  laft : That,  as  to  no  teftimony  of  the  fur- 
render being  admiffible  but  written  record,  no  fuch  requifite  was 
prefcribed  by  the  ftatute  ; and  it  were  ftrange  if  parole  evidence 
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1754  could  only  be  received  in  fupporl  of  the  prifoner’s  guilt,  and  not 
' — ^ in  vindication  of  his  Innocence. — Lajily,  That  trial  by  jury  was 
the  grand  bulwark  of  our  lives  and  liberties;  and  If,  in  any  cafe, 
this  mode  is  more  fpecially  requifite,  it  is  in  accufatlons  of  a di- 
redt  offence  committed  againft  the  crown. — Anciently,  attainders 
in  abfence  were  unknown,  both  in  England  and  Scotland  ; but 
now,  that  the  wifdom  of  the  law  had  thought  proper  to  intro- 
duce fuch  attainders,  various  defences  might  yet  be  ftated  againft 
awarding  execution,  efpecially  where  the  attainder  is  not  abfo- 
lute,  but  conditional. — By  adt  7th  of  Queen  Ann,  c.  21.  the 
Scots  treafon-laws  are  totally  abolifhed  ; and  it  is  therein  pro- 
vided, that  the  court  of  Judiciary,  in  cafes  of  Treafon,  {hall  pro- 
ceed and  determine  in  fuch  manner  as  the  Court  of  King’s  Bench 
may  do  by  the  laws  of  England : Therefore,  as  it  is  not  difputed 
that  every  defence,  againft  awarding  execution,  propofed  by  the 
prifoner,  before  the  Court  of  King’s  Bench,  muft  be  tried  by 
jury,  the  like  rule  muft  be  obferved  in  the  Court  of  Jufticiary, 
This  is  made  ftill  clearer  by  adt  2 2d  George  II.  c.  48.  which  pro- 
vides, that  all  defendants  outlawed  for  high  treafon,  or  mlfpri- 
fion  of  high  treafon,  in  Scotland,  fhall,  as  near  as  can  bCy  have 
fuch  and  the  like  methods^  remedies^  or  advantages,  for  avoiding, 
falfifying,  or  reverfing,  fuch  outlavjry  as  may  be  had  by  the  lava 
and  ifage  of  England, 

The  Lords  found  th€  adl  of  attainder  fufficiently  inftrudted  by 
the  Statute-book,  and  examplification  of  the  adt  produced  in 
court,  and  repelled  the  objedlions  to  its  authenticity.  They  alfo 
repelled  the  objedtion  of  a mifnomer  of  Macdonald  for  Macdon- 
nell. — With  refpedt  to  the  defence  of  a furrender,  they  ordained 
the  prifoner  to  give  in  a more  fpecial  condefcendence  * of  the  time, 

place. 
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place,  and  manner,  of  his  fubmittlng  himfelf  to  jufticc;^  alfo,  a 1754 
liil  of  the  xvitnefles  by  whom  he  was  to  prove  the  fame  ; and 
found  ‘ no  necejfity  of  proceeding  in  this  matter  by  a jury.' 

Conform  to  this  judgment,  the  prifoner  gave  in  a condefcen- 
dence  of  fafts  relative  to  his  furrender,  as  already  Rated,  and 
a long  lift  of  witneifes  by  whom  it  was  to  be  proved;  and  the 
crown  lawyers  difputed  the  relevancy  of  the  condefcendence,  by 
repeating,  at  great  length,  the  objections  to  the  furrender  which 
they  had  already  fet  forth. — The  Court  having  confidered  the 
import  of  the  condefcendence^  and  heard  the  debates,  found  the 
prifoner’s  plea  of  furrender,  as  therein  fet  forth,  not  relevant, 
nor  fufficiently  qualified  in  terms  of  the  aCt  of  attainder,  repelled 
the  defence  founded  upon  it^  and  refufed  the  prifoner  any  proof  f 
the  fa6i. 

An  objection  was  then  moved  by  the  prifoner’s  counfel  to  the 
whole  witnefles  cited  for  the  profecutor,  as  the  executions  of 
fummons  againft  them  had  been  returned  to  the  clerk  of  court 
only  that  morning.  It  was  anfwered  by  the  crown  lawyers, 
that  the  witnefles  fummoned  upon  a more  early  citation  had  ab- 
fconded ; it  therefore  became  neceflary  to  call  this  additional  lift. 

— The  Court  repelled  the  objection  ; but  adjourned  the  trial  till 
Friday  next,  that  the  prifoner  might  have  opportunity  to  fee  the 
lift,  and  propofe  any  legal  objections  to  the  witnelTes  adduced. 

The  prifoner  being  again  brought  to  the  bar  on  the  22d  of 
March,  gave  in  a declaration  to  the  Court  equivalent  to  an  ac- 
knowledgment of  his  identity.  The  profecutor,  however,  thought 
proper  to  lead  a proof  by  witnelTes  of  his  identity.  This  being 
done,  the  Couit  pronounced  judgment  upon  the  prifoner,  find- 
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ing,  ‘ That  the  fald  Archibald  Macdonald  is  the  fame  perfon 
‘ who  Hands  attainted  of  High  Treafon  by  the  adf  of  parliament 
‘ above  mentioned,  by  the  name  and  defignation  of  Archibald 
‘ Macdonald,  fon  of  Coll  Macdonald  of  Baiifdale;  and,  therefore, 

‘ and  in  refpedl;  thereof,’  adjudging  the  prifoner  to  be  taken  to 
the  Grafs- market  of  Edinburgh,  on  the  2 2d  of  May  next,  and 
hanged  on  a gibbet,  to  be  cut  down  alive,  his  entrails  torn  out 
and  burnt,  his  head  cut  off  his  body  quartered,''  and  his  head 
and  quarters  to  be  at  the  King’s  difpofal. 

This 

* A petition  of  appeal  to  the  Houfe  of  Lords,  againft  this  fentence,  was  drawn ; 
but,  while  the  prifoner’s  friends  were  adjufting  fome  difficulty  about  the  mode  of 
prefenting  it,  the  neceffity  of  a petition  was  fuperfeded  by  a reprieve,  and  after- 
wards by  a pardpn.  Since  that,  various  petitions  of  appeal  have  been  prelented, 
particularly  in  the  cafes  of  Ogilvie  1765,  Mungo  Campbell  1770,  Miller  and  Mur- 
difon  1773  j and,  /a/?/y,  in  the  cafe  of  Bywater,  A.  D.  1781.  And  a folemn  judg- 
ment of  the  Houfe  of  Lords  was  pronounced,  finding,  that  w appeal  lies  jrom  the 
Court  of  fitjliciary  to  their  Lor^Jtps. — The  moft  mature  confideration  of  this  impor- 
tant fiibjeft  that  I am  capable  to  beftow, — the  laborious  fearch  that  I have  made 
into  our  criminal  records  from  A.  D.  1536  to  the  prefcnt  times,  have  completely 
rivetted  my  opinion,  that  this  judgment  requires  again  to  be  confidered, — that  law 
and  expediency  both  require  it.— While  1 am  reluctantly  obliged  to  deliver  my 
fentiments,  it  affords  me  confiderable  fatisfaflion,  that  I am  laid  under  no  neceffity 
of  canvafling  the  arguments  delivered  on  this  topic  before  their  Lordfhips,  by  the 
tru’y  venerable  Peer  who  prefides  in  the  Court  of  King’s  Bench. — I have  not  to 
combat  that  noble  Lord’s  opinion,  but  the  report  fent  from  this  country  to  his 
Lordfiiip,  upon  which,  I apprehend,  his  opinion  was  founded.— I did  intend  to 
publifh  an  argument  to  fliow,  ‘ That  an  Appeal  lies  from  the  Court  of  Juf  iciary  to 
the  Houfe  of  Lords  ’ but,  as  I am  at  this  minute  doubtful  if  I fhall  be  able  to  accom- 
plifli  my  original  purpofe,  of*  prefenting  my  argument  in  the  form  of  an  Appen- 
dix to  this  work,  I trouble  the  reader  with  this  note,  expreffive  of  my  zealous 
wifh,  that  if,  upon  a future  occafion,  a prifoner  fhall  be  advifcd  of  a fentence  pro- 
tiounced  by  the  Court  of  Jufticiaryy  affeffing  his  life  or  liberty,  being  contrary  to 
law;  I fay,  that  the  prifoner  implore  relief  from  the  Houfe  of  Lords,  by  petition 
of  appeal,  craving  their  Lordfliips  once  more  to  admit  this  queftion  to  a folemn 
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This  fentence,  and  the  interlocutors  preceding,  appear  con-  1754 
trary  to  law  in  three  refpedls,  as  they  refufe  to  fuftain  the  pri- 
foner’s  defence  of  a furrender,  and  to  allow  a proof  of  the  fame; 
as  they  only  find  that  the  prifoner  was  the  identical  perfon  point- 
ed out  in  the  a6l  of  attainder,  but  do  not  alfo  find  that  he  did 
not  furrender  himfelf  in  terms  of  the  adf  ; and  as  they  refufe  to 
admit  the  prifoner  to  trial  by  jury. 

T hs  judgments  are  illegal^  as  they  refufe  to  fufain  the  prifoner"* s 
defence  of  a furrender. 

Penal  laws  are,  in  general,  prohibitory  regulations  defigned 
for  the  order  and  fecurity  of  civil  fociety,  difcharging  the  people 
at  large  from  certain  adions,  fuch  as  theft,  murder,  and  the 
like.  In  the  cafe  of  adual  or  meditated  rebellion,  a conditional 
a£t  of  attainder  is  provided  for  the  fecurity  of  the  ftate,  by  or- 
daining, that  fufpeded  individuals  pointed  out  in  the  acfl,  fhall 
perform  certain  conditions*  therein  prefcribed.  In  the  firf  of 
thefe,  the  law  is  general^  and  the  crime  confifts  in  perpetrating 
'things  prohibited.  In  the  fecond,  the  law  is  fpccial^  and  the  of- 
fence confifts  in  omitting  things  commanded.  If  one  of  the  pu- 
blic is  brought  to  trial  for  tranfgreffing  the  former  of  thefe  laws, 
it  is  the  moft  valid  of  all  defences,  that  he  did  not  commit  the 
deed  prohibited.  If  an  individual  pointed  out  in  the  latter  of 
thefe  laws  is  accufed  of  not  having  done  what  was  therein  re- 
quired, it  is  an  equally  valid  defence,  that  he  did  perform  the 
condition  prefcribed. — Therefore,  to  doom  a man  to  the  fcaffold 
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difcufllon  ; and  to  appoint  a-  complete  and  accurate  report  to  be  laid  before  their  Lord- 
fliips,  of  the  cafes  which  have  been  brought  from  the"  Court  of  Jufticiary,  befora 
the  Scottifh  Privy  Council,  hvs  Majejly,  and  the  EJlates  of  Parliament  sf  Scotland 
the  Britifh  Houfe  of  Lords,  from  A.  D.  1641  to  the  prefent  times. 
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1754  on  the  former  of  thefe  laws,  who  had  not  committed  any  theft, 
murder,  or  the  like,  is  not  more  to  condemn  ^without  guilty  than 
to  confign  to  punifliment,  on  the  latter  of  thefe  laws,  one,  who 
liad  abfolved  himfelf  from  the  imputation  of  guilt,  by  furren- 
dering his  perfon,  or  performing  the  other  conditions  required. 

'^he fentence  is  illegal^  or  inefficacious y and  null ; as  it  only 
finds y that  the  prifoner  'was  the  identical  perjon  pointed  out  in  the 
aSl  of  attainder,  but  does  not  alfo  find  that  he  did  not  furrender 
himfelf  in  terms  of  the  adi. 

The  perfons  whofe  names  were  engrofled  in  the  ad  of  attain- 
der could  \ac\xc  th.t.  declared  prefumption  oi  guilt,  could  become 
criminal,  and  amenable  to  punifliment,  only  by  not  performing  the 
conditions  of  the  ad.  Therefore,  the  Court,  in  finding  an  un- 
doubted, indeed  notorious  truth,  that  the  prifoner  was  the  per- 
fon defcribed  in  the  ad,  and  fentencing  him  to  death  on  that  ac- 
count ; without  alfo  finding  that  he  'did  not  furrender  in  terms 
of  the  ftatute,  did  condemn  him  to  death  without  any  ftatutory 
guilt  upon  the  part  of  the  prifoner,  or  any  ftatutory  authority 
upon  the  part  of  the  Court.  This  may  be  further  elucidated  by 
obferving,  that,  by  changing  the  words,  ‘ Archibald  Macdonald,’ 
into  ‘ Alexander  Earl  of  Kelly,’  the  like  judgment  might  with 
truth  have  been  pronounced,  viz.  that  his  Lordfhip  was  the  per- 
fon defcribed  in  the  ad  of  attainder,  and  the  like  fentence  of 
death  been  therefore  paffed  upon  that  Lord,  although  he  did 
publicly  furrender  himfelf  to  government,  and  confequently  was 
never  challenged  on  account  of  the  ad. 

Tdhe  fentence  is  illegal,  becaufe  the  prifoner  •was  denied  the  bc" 
nefit  of  trial  by  jury* 
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It  has  already  been  obfcrved,  that  penal  laws  are  for  the  mod 
^2irx.  general  and  prohibitory ; but  that,  in  the  cafe  of  conditional 
adts  of  attainder,  they  are  fpectal  and  mandatory.  If,  then,  the 
mode  of  trial  by  jury  is  the  eftabliflied  law  of  a country,  as  that 
to  which  the  life  of  a citizen  can  mod  fafely  be  truded  ; the 
fame  reafon  holds  for  adopting  this  mode,  whether  the  prifoner 
he  accufed  of  committing  what  was  prohibited  by  a general  law, 
or  omitting  what  was  required  by  an  adt  of  attainder.  Further, 
had  the  prifoner  been  brought  to  trial  in  England,  he  would,  be- 
yond difpute,  have  been  entitled  to  have  had  his  defences  tried 
by  jury : But,  by  datutes  of  Queen  Ann,  and  of  King  George 
II.  the  treafon  laws  of  England  are  extended  to  this  coun- 
try, and  the  fame  mode  of  trial  (as  near  as  may  be)  is  prefcri- 
bed ; cdnfequently,  the  prifoner  was  equally  entitled  to  trial  by 
jury,  when  brought  before  the  Court  of  Judiciary,  as  if  he  had 
been  brought  before  the  Court  of  King’s  Bench. 

I 

But  it  is  by  no  means  furprifing,  that  the  Court  of  Judiciary 
Ihould  have  pronounced  this  judgment,  refufing  the  prifoner  a 
trial  by  jury,  when  we  refledt  upon  the  difpofition  which  our 
Courts  of  law  have  manifeded  to  encroach  upon,  to  annihilate 
this  invaluable  privilege.  It  appears,  that,  by  the  old  law  of 
Scotland,  trial  by  jury  took  place  in  matters  both  civil  and  cri- 
minal. Our  civil  judges  have  long  fince  exalted  their  own  do- 
minion, by  Ihaking  themfelves  loofe  of  the  intervention  of  a 
jury;  and  I confefs,  in  quedions  merely  of  property,  I do  not 
wilh  to  fee  this  mode  of  trial  redored  : For,  fo  tedious  are  our 
forms  of  proceeding,  that  it  would  be  impoITible  to  decide  mat- 
ters of  property  by  a jury,  without  effedling  fo  great  an  innova- 
tion in  our  fydem  of  jurifprudence,  as  mud  be  produdive  of 
inconveniencies  and  perplexities  which  could  not  be  removed  but 
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1754  in  a long  courfe  of  praftlce. — Nor  do  I think  there  is  danger  In 
truftlng  queftions  of  right  between  man  and  man,  to  the  foie 
decifion  of  our  judges  ; for,  befides  that  redrefs  may  be  fued  for 
to  the  Supreme  Court  of  the  nation,  it  can  but  rarely  happen 
that  partiality  towards  a party  or  a caufe,  will,  in  civil  matters, 
influence  any  of  their  Lordfhips.  But,  in  a criminal  Court,  when 
judges  are  adtuated  by  a laudable  zeal  for  the  checking  of  enor- 
mous crimes,  for  bringing  an  obnoxious  criminal  to  juftice,  it 
is  lefs  fafe  to  truft  the  life  of  a prifoner  in  the  hands  of  judges 
appointed  by  the  crown,  than  in  thofe  of  a jury  chofen  promif- 
cuoiifly  from  the  prifoner’s  equals.  Much  lefs  in  accufations  of 
treafon  or  others  of  diredt  offence,  by  a fubjedt  againft  the  So- 
vereign ; for  in  fuch,  I apprehend,  it  muft  neceflarily  happen, 
that  judges  will,-  for  the  moft  part,  lean  towards  the  crown. 

On  a late  occafion  the  Lords  of  Jufticiary  delivered  a folemn. 
opinion  *,  that,  in criminal  adtions  before  inferior  courts,  in 
cafes  fliort  of  capital  punifhment,.  trial  by  jury  is  not  requifite. 

But, 

• . 

* Records  of  Jufticiary j Procurator  Fifcal  of  the  City  of  Edinburgh  againft 
Young  and  Wee  my  fs,  19th  March  17^3. — When  this  caufe  was  argued  before 
their  Lordfhips,  Hay  Campbell,  the  prefent  Lord  Advocate,  then  Solicitor  General, 
appeared  as  counfel  for  the  profecutor.  He  maintained,  that  the  lefter  treftpafles, 
which  were  to  be  puniftied  by  fine  and  imprifonment,  might  be  tried  without  jury, 
but  did  not  plead  that  the  feverer  puniftiments  of  pillory  and  banifhment,  could  be 
' inflidted  but  after  trial  by  jury.  But  their  Lordfhips,  in  giving  their  opinions,  faid 
they  were  not  bound  to  regard  Mr  Solicitor’s  admiflions.  The  Honourable  Henry 
Erlkine,  who  was  counfel  for  Young  and  Weemyfs,  contended,  that  no  corporal 
punifliment  whatever  could  take  place  but  after  trial  by  jury. — As  the  nature  of 
this  tvork  lays  ine  under  the  necellity  of  prefuming  to  give  my  own  opinion,  I muft 
obferve,  that  it  coincides  entirely  with  the  plea  maintained  by  the  Solicitor  Gene- 
ral, viz.  That  fuch  offences  as  fall  to  be  punifhed  by  fine  and  imprifonment  may  be 
tried  without  jury,  but  that  crimes  which  are  to  involve  a deeper  confequence  may. 
not, 


TREASON. 


1 1 1 


But,  unlefs  their  Lordflilps  fhall  be  dlfpoied  to  pay  more  refpea  to  1 754 
this  opinion  than  they  Ibmetimes  do  to  precedent,  we  may  entertain  ' 
a rational  hope,  that,  in  future  practice,  they  will  alter  their  judg- 
ment. Before  delivering  their  folemn  opinions,  their  Lordlhips 
heard  counfel  on  this  point,  whether  the  various  degrees  of  cor- 
poral punilhment,  fhort  of  death,  could  be  infli<fl;ed,  but  after 
trial  by  jury  ; and  a report  was,  upon  their  order,  made  to  them, 
of  the  pradiice  before  the  inferior  judicatories,  as  wmll  as  the  fu- 
preme  tribunal  of  JuRiciary.  From  the  report  made  to  them,  it 
appears,  that  never  were  a fet  of  judges,  never  a fet  of  benches, 
more  impartial,  if  an  uniform  diicrepancy,  and  contradidfion  of 
pradfice,  can  be  Riled  impartiality.  The  pradfice  before  the  ma- 
giRrates  of  royal  boroughs,  and  that  before  the  fh'eriifs,  were  dia- 
metrically repugnant  to  each  other  ; and  that  of  the  Court  of  Ju- 
fticiary  fluctuated  from  the  one  fide  to  the  other  like  the  ebbing 
and  flowing  of  the  tide. 

By  the  report  made  of  the  pradtice  before  the  maglRrates  of 
royal  boroughs,  in  the  trial  of  crimes  not  capital,  it  appeared, 
that,  in  the  whole  of  thefe  boroughs,  except  one^  (the  bo.rough  of 
Ayr),  the  magiRrates  were  in  ufe  to  proceed  without  jury.  The 
proceedings  again,  in  the  different  counties,  evinced,  that,  in  all 
ot  them,  except  one^  (the  county  of  Edinburgh),  the  fheriffs  w'ere 
not  in  ufe  to  inflidf  any  corporal  punifhinent  without  the  verdidl 
of  a jury,  imprifonment  excepted.  Upon  thefe  oppofite  modes 
of  procedure,  I muR  obferve,  that  the  magiRrates  of  royal  bo- 
roughs, in  this  country,  cannot,  in  general,  be  fuppofed  either 
to  have  Rudied  the  fcience  of  the  law,  or  to  have  enjoyed  the 
benefit  of  an  academical  education  ; and  that,  in  many  of  the  de- 
cayed boroughs,  it  cannot  be  prefumed  that  the  magiRrates  are 
men  of  liberal  ideas,  or  independent  fentiment  and  fituatlon  iri 
life  : That  the  fheriffs  again  muR  be  chofen  from  the  bar.  Thus,! 

this 
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*754  opponte  pradlice  in  flieriffs  and  magiflrates,  juftifies  the  pro- 
verb,  that  the  greater  the  ignorance,  the  greater  the  prefump- 
tion. 

It  appeared  from  an  examination  into  the  records  of  Jufticiary, 
that  one  Dow,  and  his  accomplices,,  in  the  year  1739,  had  been 
tried  before  the  juftices  of  peace  of  Linlithgow,  for  breaking  into 
the  brew-hoLife  and  cellars  of  Mr  Hope  of  Craigiehall,  and  Heal- 
ing quantities  of  wine,  brandy,  and  ale  : That  they  confejfed 
their  guilty  and  were  fentenced  by  the  juftices  to  be  imprifoned, 
whipt,  burnt  on  the  back,  and  baniflied  the  county.  Dow 
brought  this  fentence  under  review  of  the  Court  of  Judiciary, 
alledging,  that  fo  fevere  a punifhment  could  not  be  inflided  by 
any  judge,  unlefs  the  prifoner  had  been  found  guilty  by  the  ver- 
did  of  a jury  ; and  the  Court  fufpended  the  fentence,  except  as 
to  the  whipping. 

In  A.  D.  1747,  Robert  Drummond  printer,  was  profecuted 
before  the  magiftrates  of  Edinburgh,  for  a defamatory  libel  a- 
gainft  a perfon  of  the  higheft  rank  He  admitted  that  the  bal- 
lad libelled  on  was  printed  *in  his  printing-houfe  ; but  denied  a- 
ny  knowledge  that  the  blanks  in  it  were  meaned  to  be  filled  up 
with  thofe  names  and  charaders  which  the  profecutor  applied  to 
them.  The  magiftrates  ordained  the  ballad  to  be  burnt,  the 
prifoner  to  ftand  an  hour  on  the  pillory,  and  to  be  banifhed  the 
city,  and  deprived  of  his  freedom  as  a burgefs  J,  for  a twelve- 
month.  Mr  Drummond  brought  the  caufe  before  the  Court  of 

Jufticiary 

* His  Royal  Highnefs  William  Duke  of  Cumberland.  f The  intelli- 

gent reader  is  requefted  to  think,  whether  the  moft  arbitrary  judge  in  England, 
iince  the  acceffion  of  the  Houfe  of  Hailover,  would  have  dared  to  try  fuch  an  of- 
fence without  jury. 
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cutor  had  filled  up  the  blanks  from  his  own  conjecture,  and  that 
he  the  prifoner  was  altogether  ignorant  how  they  fhould  be  fup- 
plied  : That,  fuppohcg  him  to  be  guilty,  the  fentence  was  un- 
ineafurably  harfh  ; and  further,  that,  in  a matter  of  fuch  confe- 
cjuence,’  he  was  entitled  to  trial  by  jury.  The  Court  refufed  tbs 
hill  'Without  anfwcrs. 

In  A.  D.  1757,  John  Falconer  was  tried  before  the  fheriff  of 
Edinburgh  for  ufing  of  falfe  keys,  and  healing  of  victual.  He 
was  ordained  to  be  kept  in  prifon  till  payment  of  the  expences 
of  his  profecution,  which  amounted  to  L.  i : 20:0,  and  to  be 
haniflied  the  county  for  life.  He  complained  to  the  Court  of 
Jufticlary,  that  he  had  been  tried  without  jury,  and.  they  dif- 
miffed  his  complaint, 

Alexander  Flight  was  profecuted  before  the  bailies  of  Cupar  in 
June  1767,  for  infulting  the  Provoft,  and  was  fentenced  to  a 
month’s  imprifonment,  and  banifhment  from  the  town  for  three 
years  : But  their  Lordfhips  fufpended  the  fentence  as  to  the  ba-r 
nifhment. 

P An 

* There  are  two  forms  of  ’ivrits  by  '«rhlch  caufes  may-,  be  brought  from  inferior 
judicatories  under  review  of  the  Courts  of  SefRon  or  Judiciary.  The  one  is  by 
bill  of  fiifpenfion^  which  may  be  prefented  after  a judgment  of  the  inferior  court  is 
paired,  and  the  decree  extrafled ; the  other,  by  hill  of  advocation^  which  may  be  ' 
prefented  to  their  Lordfhips  any  time  between  the  party  being  ferved  with  a fum- 
mons  to  appear  before  the  inferior  court,  and  the  decree  of  that  court  being  ex- 
traffed.  Both  thefe  vrits  pafs  the  fignet,  and  are  f gned  by  a writer  to  the  fignet  ; ; 

And,  upon  their  being  prefented  to  one  or  more  of  their  Lordfhips,  they  either: 
pafs  or  rejufe  the  bilL  . 
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An  action  was  brought  before  the  flierifT  of  Edinburgh,  by 
John  Simpfon  coppcr-fmith,  againft  Leonardo  Pifcatorie,  teacher 
• of  mufic,  (A.  D.  1771.)  It  charged  the  defender  with  firing  a 
gun  or  piftol,  loaded  with  fmall  flrot,  at  the  profecutor,  and 
maiming  him  fo  feverely  as  to  render  him  unable,  in  future,  to 
earn  his  bread  : And  it  concluded  for  L.  500  of  damages  to  the 
private  profecutor  ; and  alfo,  that  the  defender  fhould  be  punifli- 
ed  by  pillory,  whipping,  or  otherwife.  Pifcatorie  claimed  to  be 
tried  by  jury  ; 'becaufe  the  libel  concluded  for  a corporal  punifli- 
ment.  The  flaerifF  refnfed  his  claim  ; upon  which  the  defender 
brought  the  caufe  before  the  Lords  of  Jufticiary,  who  pronoun- 
ced the  following  judgment  : ‘ Having  confidered  thc/faid  bill, 
‘ and  anfvvers,  with  the  criminal  complaint  before  the  fheriff, 
‘ f nd  the  libel  referred  to  in  the  bill  ought  to  have  been  tried  by 
‘ ajurgy  &c. ; and,  therefore,  ordained  the  fheriff  to  difmifs  the 
libel  ; but  referve  power  to  the  purfuer  to  infift  in  a new  indict- 
ment according  to  law. 

The  author  who  laft  travelled  over  .the  gloomy  field  of  crimi- 
nal profecutions*,  befiows  a hearty  and  genejous  applaufe  on  this 
judgment.  To  me  is  left  the  unpleafing  piece  of  duty  to  acquaint 
the  public,  that  the  next  time  this  point  was  debated  before  their 
Lordfiiips,  they  pronounced  a judgment  confiderably  different  ; 
and,  foon  after,  they  gave  a folemn  opinion  diredly  oppofite.  For 
Archibald  Tait  overfeer  (i.  e.  bailiff)  to  the  Earl  of  Rofeberrie, 
being  convided,  in  July  1775,  by  the  juftices  of  peace  of  Lin- 
lithgow, of  embezzling  oats,  hay,  and  ftraw,  belonging  to  the 
Earl,  and  under  the  defender  s truft  ; and  being  fentenced  to  be 
pilloried  and  banifhed  the  county  for  life,  brought  this  judgment 
under  review  of  the  Lords  of  Jufiiciary.  The  following  points 
were  argued  before  their  Lordfhips,  both  in  pleadings  at  the  bar, 

and 
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and  In  printed  Informations,  \7no,  Whether  judices  of  the  peace  1754 
had  a jurifdidlion  to  try  this  crime  ? ido^  V/hether  they  could 
proceed  in  fuch  trial  without  jury  ? And  their  Lordfhips,  upon 
advifing  the-caufe,  fufpended  the  fentence  as  to  the  pillorying  ; 
but  affirmed  it  in  other  refpcds. 

In  the  cafe  of  tlie  procurator-fifcal  of  Edinburgh  againfl  Young 
and  Weemyfs,  when  the  preceding  report  was  laid  before  their 
Lordfliips,  the  indidlment  concluded,  ‘ That  th(?y  ought  not  only 
‘ to  be  puniflred  In  their  perfons,  by  whippings  bani/]mient^  pil- 
‘ /ory,  impnfonmejit ^ or  othernxdife.,  as  to  the  magidrates  fhall  feem 
‘ meet,’  &c.  but  ought  alfo  to  be  fined  in  the  fuin  of  L.  50  Ster- 
ling each,  payable  to  the  complainer.  Among  other  pleas  which 
the  defenders  urged,  why  trial  could  not  proceed  againfl  them, 
upon  the  libel  ralfed  before  the  maglflrates,  they  maintained,  chaT: 
no  fentence  of  corporal  punrflrment  could  be  pronounced,  but 
after  verdidl  of  a jury.  The  indidlment  was,  in  various  refpeds, 
fo  illegal  and  abfurd,  that  their  Lordfhips  would  not  fuftain  it ; 

But  they  omitted  not  to  exprefs*the  fpecial  rcafpns  why  they  or- 
dained the  magiftrates  to  difmifs  the  libel.  .) Left;  an  opinion 
fhould  prevail,  that  trial  by  jury  was  ncceffary  in  profecutions 
for  a corporal  puniftrment,  each  of  their  Lordfhips,  in  rotation, 
except  Lord  Gardenfton,  who_was  ahfent,  delivered  an  opinion, 
that  the  lefter  crimes  could  be  tried,  and  the  punifhments  of 
whipping,  pillory,  arid  banifhment,  iiifliclcd,  without  trial  by 
jurv.  It  is  not  eafy,  however,  for  the  mind  to’renounce',Ia,t  once, 
dodrines  which  have  Hong  been  refpeded,.  to  conquer  prejudic^es 
which  hav-e  long  been. entertained..  Of  this.  thejCouroifeems  to 
afford  a pregnant  inftance  ; for,  on  the  fame  da){,^their  Lmidfhips 
gave  judgment  upon  a bill  of  advocation  from  the  fheriff  of  Edin- 
burgh, at  the  inftance  of  one  Ballentine,  finding  thattthe  libel  or 
complaint  ‘ referred  to  in  the  bill  of  advocation,'.' whi'ch-contalns'a 

P 2_  ‘ charge 
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1754  ‘ charge  of  different  acts  of  affaulting,  wounding,  and  maiming, 

‘ whereby  the  perfons  therein  named  were  in  danger  of  being 
‘ murdered  ; and  alfo  charging,  that,  in  purfuance  of  thefe  af- 
‘ faults,  the  defenders  forcibly  feized,  and  theftuoufly  carried  off 
‘ certain  effeds  belonging  to  the  perfons  affauked,  and  conclu^ 
‘ ding  for  punijhment  ^ by  tvhipping^  pillory^  hanifhment^  or  other- 
* nvife^  as  to  the  judge  Jhall Jeem  meet^  ought  to  have  been  tried 
by  a jury.’ 

This  judgment,  however,  in  fo  far  as  it  is  oppofite  to  the  one 
immediately  preceding,  is,  in  my  humble  opinion,  a diftindiion 
without  a difference,  or^  rather  a manifeft  abfurdity. — This  will 
be  rendered  the  more  apparent  by  ftating  the  ground  of  this 
Judgment,  and  the  gradation  of  our  criminal  punifhments. 

Ground  of  this  Judgment. 

I 

The  ground  upon  which  it  proceeded  was,  that  treflpaffes 
which  are  reckoned  inter  U’viora  deliSia^  may  be  tried  without 
jury;  but  that  the  crimes  which  are  reckoned  inter  gr  avion  a de-- 
li6ia  cannot. 


- Gradation  of  our  Criminal  Punifhments. 

- 

Imprifonment,  whipping,  pillory,  and  banifhraent,  are  almoft 
the  only  corporal  punifhments  in  ufe  with  us,  fhort  of  death. — 
Thefe,  and  pecuniary  muldts,  are  applied  both  to  offenders  who 
are  guilty  of  the  leviora,  and  the  graviora  deliPla,  according  to 
the  difc^etion  of 'the  judge. 

jil  :1  ■;  jii 

iTo  allot  ah  exa£l  gradation  of  punifhment  to  the  fcalo  of  guilt, 
..even,. with  the  moft  accurate  fyftem  of  legiflature,  is  perhaps  im- 
; poflible, 


TREASON. 


'1 17 

pofTible, — but  to  exped  It  from  that  image  of  jurirprudence  which  1 754 
lias  been  eredfed  In  the  days  of  tyranny;  from  an  image  to  which  ''-'’■v— ’ 
poetical  fidion  would  attribute  a leaden  head,  and  hands  of  Iron, 

Is  abfurd. — The  tribunals  of  Fame,  of  Confcience,  and  of  a Fu- 
ture State,  may  indeed  apply  a more  exadt  difpenfation  of  judice; 
but,  if  the  punilliment  prefcribed  by  law  be  the  fame,  it  is 
alike  to  the  prlfoner,  as  to  perfonal  fujfering^  whether  he  be  coii- 
vidled  of  a flatutory  trefpafs,  or  an  atrocious  crime.  There- 
fore, in  fo  far  as  perfonal  fafety  is  concerned,  if  there  is  to  be  any 
difference  in  the  mode  of  trying  crimes,  the  more  folemn,  the 
more  guarded  mode  of  trial,  ought  to  be  adopted,  rather  in  rela- 
tion to  the  fe^verity  of  punifhment  than  to  the  atrocity  of  the  crime. 

— But,  in  thefe  bills  of  advocation  by  Young  and  Weemyfs  fronr 
the  magiftrates,  and  by  Ballentine  from  the  flieriff,  the  degrees 
of  guilt  charged  were  different,  the  punlQiraent  concluded  for 
was  the  fame  the  judgments  of  the  Court  of  Judiciary  were 
oppofite  ; the  diftindliori,  therefore,  which  is  made  by  thefe  two 
judgments  amounts  precifely  to  this — That  a man  may,  avithout 
jury.,  be  pilloried  and  banifhed  for  a peccadillo.,  but  cannot^  'without 
jury.,  be  pilloried  or  banifhed  for  an  atrocious  crime  ^ 

The  indances  in  which  the  court  affirmed  or  reverfed  the  fen- 
tences  of  the  inferior  judicatories,  indidting  corporal  punifhment 
without  trial  by  jury,  have  been  jud  recapitulated  ; And,  befides 
the  cafe  of  Macdonald  of  Barrifdale,  the  court  took  upon  them, 
in  another  capital  offence,  to  decide  without  jury.  It  was  in  the 
trial  of  John  Caldwall  for  robbery  "f.  The  plea  of  madnefs  was 
urged  in  his  defence  ; but,  indead  of  remitting  this  plea,  along 

I with 

* Except  that,  in  the  libel  againft  Young  and  Weemyfs,  there  was,  befides  other 
punifhments,  a conclufion  for  a fine  of  L.  50  Sterling  each,  which  was  not  in  the 
libel  againft  Ballentine.  f Records  of  Jufticiary,  July  13.  1737. 
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1754  with  the  IndltRinent,  to  the  cognifance  of  a jury,  their  Lordlhlps 
were  plealed  to  tear  afunder  the  infeparable  concomitants,  charge 
and  exculpation, — The  charge,  viz.  the  accufation  of  robbery, 
and  the  proof  thereof,  they  remitted  to  the  knowledge  of  an 
aflize ; but  the  exculpation  they  themfelves  took  previous  trial 
of,  examined  witncfles  upon  the  point,  pronounced  the  madnefs 
aifeded,  and  then  remitted  the  accufation  of  robbery  to  a jury. 

After  fuch  violent  and  repeated  blows  at  the  right  of  trial  by 
jury,  I cannot  help  exprefTing  my  apprehenfion,  that  the  Court 
has  already  fapped  the  foundation,  and  that,  unlefs  prevented  by 
the  aroufed  fufpicion,  by  the  jealous  eye  of  their  country,  it  only 
remains  for  judges  who  may  be  poflelfed  of  more  courage,  or 
more  temerity,  totally  to  overturn  the  fabrick, 

I cannot,  without  fome  farther  remarks,  difmifs  this  momen- 
tous fubjed  in  a country  where  the  fhadcs  of  fuperftition  retreat 
before  the  light  of  fcience  ; — where  the  liberties  of  mankind  have 
been  eftabliflred  at  a vafi:  expence  of  blood  and  treafurej — liber- 
ties which,  perhaps,  totter  on  the  axis,  and  which,  like  the  twi^ 
light,  may  accompany  in  its  fall  the  fetting  glory  of  Britain.— 
It  is  the  edablifhed  law  of  this  country,  that  no  prifoner  can  be 
tried  by  the  whole  Lords  of  Jufticiary  without  jury.  Is  it  not 
then  contrary  to  all  reafon,  that  each  magiftrate  of  royal  bo- 
Voughs,  many  of  which  do  not  contain  a fingle  inhabitant  pof- 
fefled  of  wealth,  of  fcience,  or  of  independence,  Brail  enjoy  a 
power  which  the  law  has  denied  to  the  coliedive  body  of  the 
fupreme  judges  of  the  nation  ? — Shall  it  be  faid,'  that,  becaufe  it 
is  only  the  lower  clafs  of  mankind  which  are  commonly  tried 
for  petty  crim.es,  that  their  liberties  are  not  worth  proteding  ? 
Or,  will  it  be  alledged,  that  fcourging,  pillory,  and  baniflrment, 
are  not  terrible  punilhments  ? Befides,  the  mean  ideas  of  thofe 
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fclf-eldHcd  men,  who,  in  the  decayed  boroughs,  fill  the  offices  of  1754 
magiftracy,  may  often  lead  tliem  to  pafs  over  heinous  crimes, 
and  to  puniffi  the  leffier  offences  with  unmeafurable  rigour.  In 
the  month  of  September  1784,  one  of  the  bailies  of  Edinburgh 
fentenced  a woman,  whom  he  had  convidted  of  felling  butter 
ffiort  of  weight,  to  ftand  on  the  pillory,  with  a label  on  her  fore- 
head denoting  her  offence,  on  a market  day,  at  nine  in  the  mor- 
ning, an  hour  when  the  ftreets  fwarm  wdth  labourers  and  ap- 
prentices, difmiffed  from  their  work  to  breakfaft. — No  formality 
of  a jury  had  been  ufed;  the  bailie  had  not  fo  much  as  confulted 
the  city’s  afleffors,  whofe  opinioia  it  was  his  duty  to  have  taken  even 
in  every  civil  cafe  of  the  fmalleft  difficulty  or  importance. — What 
was  the  confsquence  ? The  rabble,  in  their  rage  at  being  cheated 
of  an  ounce  of  butter,  attacked  the  unhappy  woman  with  fuch 
fury,  that,  had  £he  not  been  immediately  taken  from  the  pillory, 
they  would  have  murdered  her.— 27/  the  mob^  fo  enraged  at  a 
culprit  for  cheating  in  a few  ounces  of  butter,  in  the  month  of 
June  preceding,  burnt  a diftillery  worth  L.  7000,  and  would 
have  done  infinitely  more  mifehief,  had  they  not  been  prevented 
by  the  repeated  interpofition  of  a military  force  : — Yet  the  magi- 
Jlrates^  equally  rigorous  and  informal  in  punifhing  the  fraud  of 
a filly  woman,  and  daftardly  in  permitting^  the  outrages  of  a vile 
rabble,  fuffered,  without  the  fmallefl  interruption,  a puny  mob 
to  beat  a drum  through  the  principal  fireets  of  the  city,  nay,  be- 
fore the  very  door  of  the  city-guard,  for  the  profeffed  purpofes 
of  tumult  and  conflagration. 

Thefe  opinions,  this  pradlice  of  the  Scottifli  judges,  become  the 
more  alarming,  when  we  behold  the  legiflative  body  of  the  na- 
tion introducing  a mode  of  trying  offenders  diftind  from  that  of 
jury.  In  the  fouthern  part  of  the  united  kingdoms,  civil  liberty 
has,  for  a long  period  of  years,  been  more  refpeded  than  in  Scot- 
land, 
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1754  land.  An  author  who  has  fimplifiecl  the  complex  and  cumbcr- 
fomc  mai's  of  Enghfh  jurifprudence  ; wliofe  writings  have  ac- 
quired the  applaul'e  of  his  countrymen,  not  only  as  delivering  a 
clear  and  comprehenfive  I'yliem  of  law,  but  as  breathing  a gene- 
rous fpirit  of  liberty,  exprelTes  himfelf  with  a noble  ardour  in 
favour  of  trial  by  jury*.  He  fays,  ‘ It  is  the  moft  tranfcendent 
‘ privilege  which  any  fubjed  can  enjoy,  or  wdfh  for,  that  he 
‘ cannot  be  affcded  either  in  his  property,  his  liberty,  or  his  per- 
‘ fon,  but  by  tlie  unanimous  confent  of  twelve  of  his  neighbours 
‘ and  equals  ; a conllitution  that  1 may  venture  to  affirm  has, 
‘ under  Providence,  fecured  the  juft  liberties  of  this  nation  for  a 
‘ long  fucceflion  of  ages  ; and,  therefore,  a celebrated  French 
‘ writer,  who  concludes,  that,  becaufe  Rome,  Sparta,  and  Car- 
‘ thage  have  loft  their  liberties,  therefore  thofe  of  England,  in 
, *■  time,  muft  peidfh,  fhould  have  recolleded,  Rome,  Sparta, 

‘ and  Carthage,  at  the  time  when  their  liberties  were  loji,  were 
‘ Jlrangers  to  the  trial  by  jury.'  And  again,  ‘ The  liberties  of 
••  England  f cannot  but  Juhftfl  Jo  long  as  this  palladium  remains  fa~ 
‘ cred  and  mviolate,  not  only  from  all  open  attacks  [which  none 
* will  be  Jo  hardy  as  to  make,')  but  aljo  from  all  fecret  machina^ 
‘ tions  which  may  Jap  and  undermine  it,  by  introducing  new  and 
‘ arbitrary  methods  of  trial j 8cc.  &c.  I fubmit  whether  it  may 
not  excite  a juft  alarm  to  fee  a ftatute,  enading,  ‘ new  and 
arbitrary  methods’  of  trying  the  delinquents  of  the  Eaft  L 
fubmit  whether  this  may  not  be  one  of  thofe  ‘ fecret  machina- 
tions  which  may  fap  and  imdermine  trial  by  jury  ' 
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Trial  of  Mr  John  Stewart  Commijfary  of  Dunkeld^fon  to  Mr 
James  Stewart  of  Ladywell^  for  Leaf  ng-  Making  againf 
the  Earl  of  Argyle^  and fabricating  and  uttering  lies  and 
calumnies  contrary  to  Law,. 


LEafing- Making  was  a ftatutory  crime,  the  invention  of  ty- 
ranny. It  meaned  originally  * the  making,  or  uttering 
*■  of  lies,  tending  to  breed  difcord  between  the  King  and  his 
‘ people.’  So  early  as  the  reign  of  James  I.  of  Scotland,  it  in- 
ferred a capital  punifhment,  and  the  offence  was  the  fame,  whe- 
ther the  calumnies  were  uttered  of  the  King  to  his  people,  or 
of  the  people  to  their  King.  In  fucceeding  reigns  new  mefhes 
were  added  to  this  fnare  for  life  and  liberty.  Every  one  who 
m fconftrued  the  King’s  proceedings,  or  * who  failed  to  inform 
upon  thofe  guilty  of  leafing-maklng,  were  caught  within  the 
net.  And  it  was  not  till  after  the  death  of  King  William,  that 
the  penalty  of  tranfgrelfing  theie  laws  was  reftridied  to  an  arbi- 
trary punifhment. 

In  the  year  1641,  the  Earl  of  Argyle,  with  concurrence  of  his 
Tvlajefby’s  advocate,  brought  a criminal  indiflment  againfl;  the 
prifoner  for  leafing- making,  committed  by  the  inventing  and-, 

uttering 
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1641  uttering  of  calumnious  reports,  charging  that  noble  Lord  with 
' flanderous  fpeeches  and  difloyal  purfuits. 

The  origin  of  this  trial  is  thus  defcribed  by  a contemporary 
writer  of  good  authority.  One  Graham,  a minifter  was  chal- 
lenged before  the  committee  of  parliament,  which  met  on  the 
26th  of  May  1641,  for  uttering  fpeeches  defamatory  of  the 
Earl  of  Argyle.  On  being  challenged,  he  named  as  his  informer 
another  minifter  of  the  name  of  Murray.  Murray  declared  that 
he  had  the  report-  from  the  Earl  of  Montrofe.  Montrofe  ac- 
knowledged it  ; declared  the  report  to  be,  ‘ that  the  Earl  of 
‘ Argyle  had  got  fome  young  lawyers,  and  others  in  his  name, 
‘ to  prefent  bonds  to  fundry  clafles  of  men,  obliging  themfelves 
‘ to  follow  the  Earl  of  Argyle  as  their  leader,  without  any  re- 
‘ fervatlon  of  the  King  or  of  the  ftate  ; and  that  the  Earl  of  Ar- 
‘ gyle  had  faid,  that  the  parliament,  at  their  laft  meeting,  had 
' ‘ confulted  lawyers  and  divines  about  depofing  the  King  ; that 
‘ they  had  intended  to  have  done  it  at  the  laft  feflion  of  parlia- 
‘ ment,  and  would  do  it  on  the  next.’  The  indictment  added, 
that  the  prifoner  had  fent  an  account  of  the  whole  to*Lord  Tra- 
quair,  to  be  laid  before  the  King.  Montrofe  declared,  that 
Lord  Argyle  made  thofe  fpeeches  in  his  own  tent  at  the  Ford  of 
Lyon,  in  prefence  of  the  Earl  of  Athole,  and  eight  gentlemen, 
w’hom  he  had  made  prifoners  ; That  one  of  theft  gentlemen  was 
the  prifoner,  Stewart,  and  he  offered  to  produce  him  as  his 
authority. 

Immediately  on  this  declaration,  Montrofe  dreading  that  the 
prifoner  might  be  tampered  with  to  retraCl  what  he  had  faid,  to 
exculpate  Argyle,  and  leave  Montrofe  in  the  lurch,  fent  fome 

gentlemen 
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gentlemen  for  him.  They  brought  him  to  Edinburgh  on  the  1641 
30th  of  May,  and  next  morning  he  appeared  before  the  com- 
mittee  of  eftates,  and  fubfcribed  a declaration,  afferting  all  that 
Montrofe  had  affirmed  in  his  name.  Argyle,  with  many  oaths, 
and  much  paffion,  denied  the  whole  ; and  the  prifoner  was  com- 
mitted to  cuflody  in  Edinburgh  caftle. 

In  a few  days,  Lord  Balmerino,  and  Lord  Dury,  one  of  the 
Lords  of  Seffion,  were  deputed  by  the  committee  to  examine  the 
prifoner  ; and,  whatever  may  have  paffied  at  this  examination, 
the  prifoner  next  day  wrote  a letter  to  Argyle,  exculpating  him 
from  the  flanderous  fpeeches  alledged  to  have  been  made  at  the 
Ford  of  Lyon,  acknowledging  the  whole  to  have  been  a mali- 
cious fabrication  of  his,  the  prifoner’s,  and  declaring  further,  that, 
by  advice  of  Montrofe,  Lord  Napier,  and  others,  he  had  tranf- 
mitted  an  account  of  it  to  the  KingV  And  to  this  he  adhered, 
in  a declaration  before  the  committee  of  eftates.  On  the  iiih 
of  June,  IMontrofe,  Napier,  &c.  were  imprifoned  in  Edinburgh 
caftle,  and,  on  the  21ft  of  July,  the  prifoner,  at  the  inftance  of 
the  Earl  of  Argyle,.  was  tried  for  his  life. 

Argyle’s  counfel  produced  in  Court  an  order  of  parliament  re^ 
quiring  the  juftices  to  proceed  in  the  trial,  notwlthftanding  it 
was  contrary  to  form  for  * the  Court  to  fit  during  the  meeting  of 
parliament.  They  produced  alfo  a commiffion  from  parliament, 
appointing  Lord  Elphingftone,  the  Laird  of  Aithernie,  John 

Semple,  and  Sir  James  Learmonth  of  Balcomie,.  afteftbrs  to  the.* 
juftices. 

# 

The  indidment  charged  the  prifoner  with  the  ftanderous 
.fpeeches  againft  Argyle,  mentioned  above.  It  alfo  fet  forth,, 

0^2  that' 

, Records  of  Jufticiaryj  July  21.  1641, 
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1641  that  for  thefe  offences  he  had  been  already  called  before  a com- 
mittee  of  parliament,  and  had  not  only  acknowledged  his  having 
expreffed  thefe  calumnies  both  by  word  and  writing,  but  alfo 
that  they  were  falfe  and  gronndlefs  inventions  contrived  by  him- 
felf : That  the  committee  had  thereupon  pronounced  a decree, 
declaring  thefe  fpeeches  to  be  falfe  and  fcandalous  : That  the 
prifoner  was  author  of  them  : That  he  had  thereby  committed 
the  crime  of  leafing-making  ; and,  therefore,  the  committee  of 
parliament  remitted  him  to  the  Juftice  Court  to  be  punifhed  ac- 
cordingly. 

The  firft  plea  which  the  prifoner  urged  was,  ‘ that  the  crime 
* of  leafing-making  confifted  in  defaming  the  King,  not  in  flan- 

dering  the  fubjedt but  this,  like  his  other  defences,  was 
falfe,  or  frivolous,  for  the  tyrannical  ftatutes  extend  it  to  both 
cafes.  He  pleaded,  idly^  That  it  behoved  the  King’s  advocate 
to  have  a fpecial  warrant  from  his  Majefty,  before  he  could  grant 
his  concurrence  to  a profecution  raifed  by  an  individual  on  ac- 
count of  his  private  injuries — a pofitiqn  altogether  repugnant  to 
law  and  pradice.  And,  lajlly^  he  alledged,  That  it  was  not  the 
committee,  but  the  parliament,  that  had  power  to  pronounce  a 
decree,  an  argument  altogether  frivolous,  feeing  that  the  Juftice 
Court  were  competent  to  pronounce  a judgment  in  the  cafe, 
although  no  guilt  had  been  found  either  by  committee,  or  by 
parliament.  The  prifoner  was  much  more  decifive  in  the  fteps 
he  took  againft  himfelf.  He  repeated  before  the  jury  his  for- 
mer confeffion  ; and  he  humbly  implored  the  Earl  of  Argyle’s 
pardon,  and  offered  to  make  every  acknowledgement. 

The  jury  found  the  libel  proved,  and  the  Court  fentenced 
him  to  be  beheaded  at  the  crofs  of  Edinburgh  on  the  28th  of 
that  month,  and  the  fentence  was  executed  accordingly. 
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As  the  prlfoncr’s  arguments  during  the  trial  were  frivolous,  fo 
his  behaviour  between  the  fentence  and  its  execution  betrayed 
great  irrefolution.  It  was  aliedged  that  he  had  been  induced  to 
take  the  guilt  upon  hiinfelf,  upon  promife  of  indemnity  in 
order  to  fcreen  Argyle  from  the  odious  imputation  in  the  fpeech 
which  Montrofe  had  repeated  before  the  committee  of  eftates  : 
That  Sir  Thomas  Hope  advifed  Argyle,  that,  if  the  prifoner  was 
fcreened  from  punlfliment,  the  world  would  believe  he  had  been 
bribed  to  retraft  his  declaration  before  the  parliament  ; and, 
therefore,  the  prifoner’s  life  was  a facrifice  requifite  to  Argyle’s 
vindication  ; and  that  the  prifoner  underwent  the  moft  violent 
conflict  of  paffions,  upon  finding,  that,  by  his  own  falfe  tefti- 
mony,  he  had  been  outwitted  of  his  life.  Be  this  as  it  may,  it 
certainly  fhocks  us  to  find  a perfon  who  took  fuch  an  adiive  part 
in  the  civil  wars  of  Charles  I.  which  terminated  in  the  murder 
of  the  King,  and  overthrow  of  the  ftate,  profecuting  unto  death 
a man  for  reporting  traitorous  fpeeches  of  him  ; and  it  ought  no 
lefs  to  warn  us  againft  the  eftablilhing  or  countenancing  iniqui- 
tous precedent,  fince  we  little  know  how  foon  it  may  be  con- 
verted into  an  engine  for  our  own  deftrudion.  For  the  fon  of 
this  very  t profecutor  fell  by  an  iniquitous  fentence  on  this  very 
charge  of  leafing- making. 


yohn 


* Guthrie’s  Memoirs,  p.  8o.  f In  the  ftate  trials,  there  arc  three 

profecutions  to  be  found  for  this  ftatutory  crime.  Thofe  of  Lord  Ochiltree,  Lord 
Balmerino,  and  the  Marquis  of  Argyle. 
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'John  Niven^  Captain  of  the  Jloip  Fortune  of  London^  for 
Leafing-jnaking  againf  James  Duke  of  Albany  and  Fork, 

Til  E priibner  was  lerved  with  a criminal  Inuibtment  at  the 
inftance  of  his  Majefty’s  Advocate,  fetting  forth,  that,  by 
the  flatutory  law,  and  the  praflice  of  this  realm,  leaf ng~ makings 
the  engendering  of  difeord  between  the  King  and  his  people,  and 
the  uttering  llanderous  fpeeches  to  the  difturbance  of  govern- 
ment, are  crimes  of  a capital  nature,  yet  the  prifonei  had  been 
guilty  of  them  *,  by  railing  againfl;  the  Duke  of  Albany  and 
York,  the  King’s  brother ; by  charging  him  with  being  in  a plot 
to  take  the  King’s  life  ; with  combining  with  the  French  King 
to  invade  England  ; and  with  coming  to  Scotland  on  purpofe  to 
make  a party  to  introduce  Fopery. — Frivolous  objeflions  to  the 
relevancy  of  the  indidlment  were  urged  for  the  prifoner,  and  re- 
pelled by  the  court  t* 

William 

* Recoi-us  of  Jufticiary,  July  15.  1680.  f A very  unjuft  account  of  this 

ti'lal  is'given  by  Lord  Fountainhall,  in  his  Decilions,  vol.  i.  p.  108.  The  prifoner 
indifpatably  fell  within  the  tyrannical  ftatutes  againft  leafing-making,  and  there- 
feems  no  doubt  of  his  having  been  guilty  of  the  fa£l:.  Fountainhall  is  deemed^ 
a writer  of  authority.  He  was  upon  the  fide  of  law  and  liberty ; but  any  one- 
who.  is  converlant  in  the  aftairs  of  that  period,  and  who  compares  the  refult  of  his- 
knowledge,  wjth  die  cafes  in  Fountainhall,  muft  be  fenfibl^  of  the  extreme  partia- 
lity of  that  writer;  a propenfity  which,  in- times  fuch  as  thofe,  it  was  very  difficult 
to  refill:. — His  partiality  is  the  lefs  furprifing,  as  he  appears  not  to  have  been  un- 
tinged  with  fanalicifm;  and  thofe  who  have  occafion  to  compare  his  Journals  with 
the  original  Records  of  Jufticiary,  will  fee,  little,  reafon  to  compliment  him  upont 
hw  accuracy. 
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William  Eccles,  writer  In  Edinburgh,  depofed,  that,  being  in  1680 
Dyfart  on  the  day  libelled,  in  company  with  the  prifoner,  and 
fome  others,  the  prifoner  inquired  at  the  deponent,  and  the  reft 
of  the  company,  what  ftile  of  reception  the  Duke  of  York  had 
met  in  Scotland  ? To  this  the  deponent  anfwered,  ‘ he  had  been 
‘ received  according  to  his  great  quality  and  merit,  and  that  be 
‘ ivas  a fine  Prince-'  and  the  prifoner  replied,  there  was  not  one 
of  ten  thoufand  in  England  who  would  fay  fo.  He  added,  that 
the  Duke  of  York  was  in  a plot  to  take  the  King’s  life,  and  had 
combined  with  the  French  King  to  invade  England  ; but  the. de- 
ponent cannot  fay  whether  the  prifoner  expreffed  thefe  word's  as 
his  own  opinion,  or  that  of  the  people  of  England.  The  prifon- 
er at  the  fame  time  faid,  no  man  had  a greater  regard  than  him 
for  the  Duke ; that,  under  his  Royal  Highnefs’s  conduct,  he  had 
loft  part  of  his  blood  in  his  Majefty’s  caufe  ; and  that  he  would 
be  ready  to  hazard  his  life  in  the  Duke’s  fervice. 

The  prifoner  objedled  to  William  Tarbett,  a waiter,  being  re- 
ceived as  a witnefs ; but  his  objedlions  were  repelled.  Tarbett 
depofed,  that  he  was  accidentally  in  Burntifland,  in  the  houfe  of 
Captain  Seaton,  where  he  fell  In  company  with  the  prifoner,  and 
two  Engliflimen,  a (hipmafter  and  his  mate,  and  frequently  over- 
heard difeourfes  between  them  relating  to  government  ; and 
heard  the  prifoner  fay,  that  the  Duke  had  come  into  Scotland  to 
make  a party  for  introducing  popery,  ‘ but  our  good  old  Englifh 
‘ hearts  would  not  fuffer  that.’ 

Michael  Seaton,  againft  whom  alfo  the  prifoner -urged  objec- 
tions which  were  over-ruled,  depofed,  that,  in  his  own  houfe  in 
Burntifland,  upon  a Sunday  in  April  laft,  he  was  fent  for  into 
the  room  where  the  prifoner,  two  Englifh  feamen,  and  William 
Tarbett,  were  drinking.  He  heard  Niven  and  the  other  Englifh- 

, men 
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1680  men  fpeaking  extravagant  commonwealth  language^  and  partlcu- 
larly  concerning  the  Duke  of  York.  He  could  not  be  pofitive 
that  the  words  were  thofe  charged  in  the  indidment,  viz.  that  he 
had  come  to  make  a party  to  introduce  Popery,  but  thinks  they 
were  to  that  purpofe. 

The  jury,  by  a plurality  of  voices , found  the  prif oner  guilty  of 
leafing-making  again/i  the  l)uke  ofTork, 

On  the  4th  of  Auguft,  the  Court  fentenced  the  prifoner  to  be 
hanged  at  the  Crofs  of  Edinburgh  on  the  i8th;  but,  on  the  6th 
of  that  month,  the  Court,  in  confequence  of  an  a6t  of  Privy 
Council,  proceeding  upon  a letter  from  the  King,  fufpended  the 
execution  till  his  Majefty’s  further  pleafure  fhould  be  declared  ; 
and  it  dees  not  appear  that  the  fentence  ever  was  executed. 
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OF  PARRICIDE. 

yohn  Dickfon  for  the  Murder  of  his  Father. 


The  prifoner,  who  was  fon  and  heir  to  John  Dickfon  of  1591 
Bellchefter,  on  the  30th  of  April  1591,  was  tried  for  ' 
the  murder  of  his  father,  committed  in  the  month  of  July  1588. 

The  criminal  record  * contains  neither  the  particulars  of  the 
murder,  nor  the  evidence  againft  the  prifoner,  but  only  that  he 
was  convi<ffed  by  a jury,  and  fentenced  to  be  broke  upon 
the  wheel  at  the  crofs  of  Edinburgh.  At  this  period,  and  long 
after,  the  fentences  of  the  Court  of  Judiciary  frequently  exprefs 
no  time  for  their  being  carried  into  execution  ; it  being  cufto- 
mary  to  lake  the  convidl  diredly  from  the  Court  to  the  fcaf- 
fold. 


R 
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• Records  of  Jufticiary,  April  30.  1591.  Philip  Stansfield  was  tried  for  the 
murder  of  his  father,  Sir  James  Stansfield,  1688.  See  Salmon’s  ftate  trials,, 
p.  610. 


I 


OF  MURDER. 


:r.3o 


'Thomas  Armjlrong  for  the  Murder  of  Sir  John  Carmichael 
of  that  llky  Warden  of  the  Wef  Marches. 

1601  HE  uncertain  and  fludnatlng  limits  of  two  neighbouring 

nations,  which  were  always  jealous  of  each  other,  and  of- 
ten hoftile,  afforded  ample  field  for  the  depredations  of  robbers. 
We  find,  accordingly,  the  Scottifh  borders  infefted  by  clans  of 
banditti,  who  tranfmitted  their  predatory  purfuits  from  father  to 
fon,lik:e  a common  profeflion.  The  minute  and  troublefome  re- 
gulations eftablifhed  by  the  warden  of  the  Englifli  marches,  ap- 
pointing a relief  of  fentinels,  at  every  pafs,  by  night  and  day 
within  a large  diftrid,  evince,  that  the  confines  of  England  were 
no  lefs  infefted  with  thieves  and  robbers.  ' ' 

Their  depredations  were  carried  on  upon  fo  extenfive  a fcale, 
and  exercifed  by  fuch  numerous  bands,  as  enabled  their  leaders 
to  live  in  power  and  affluence;  and  fometimes  required  the  whole 
executive  force  of  the  ftate  to  cruffi  thofe  robbers.  From  a fta- 
tutory  prohibition  t againft  perfons  bringing  Scott fh  or  Engliffj 
thieves  in  their  company  to  his  Majefys  Courts  or  to  the  city  of 
Edinburgh,  it  appears,  that  as  little  difcredit  had  attended  their 
profeflion,  as  if  they  had  been  plunderers  of  the  Eaft.  In  the^ 
reign  of  James  V.  their  robberies  had  arifen  to  fo  daring  a 

height, 

* Blfhop  of  Carllfle’s  Border  Laws,  p.  147.  et  feq.  f James  VI.  Pari 

chap.  10 1. 
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height,  that  the  King,  with  a military  force  of  about  8000  men, 
pitched  his  camp  on  the  banks  of  tlie  river  Efk,  in  order  to  check 
thefe  depredations*.  Even  this  mighty  force  was  not  thought 
fufficient,  without  the  aid  of  ftratagem,  nay  of  fraud,  to  the  ap- 
prehending of  thofe  robbers,  whofe  extirpation  could  alone  re- 
ftore  peace  to  the  borders,  yohnnie  Armjlrang^  the  captain  of 
this  lawlefs  band,  kept  his  refidence  at  Gilnockief,  on  the  river 
Efk,  between  Langholm  and  Carlifle,  where  he  lived  the  terror 
of  the  neighbourhood  : And  the  Englifh  borders,  for  many 
miles,  paid  him  tribute.  Being  feduced  by  the  fpies  of  the 
Court,  on  the  pledge  of  public  faith,  he  appeared  .before  the 
King,  attended  by  fifty  horfemen,  who  had  laid  afide  their  ho- 
ftile  armour  for  the  fplendid  array  of  a tournament.  They  were 
thrown  into  prifon  ; forty-feven  of  them  finifhed  a life  of  rapine 
and  bloodfhed  upon  growing  trees  j and  one  of  them  atoned  for 
his  fjgnal  cruelties  in  the  flames.  Thus,  by  one  ad,  public  faith 
was  broken,  and  public  peace  was  reflored, 

In  the  minority  of  Queen  Mary,  and  of  her  fon,  and  amidfl 
the  convulfions  of  the  reformation,  the  weeds  which  had  taken 
fuch  deep  root  in  the  borders,  and  which  James  V.  had  endea- 
voured to  eradicate,  muft  neceffarily  have  fprung  up  afrefh. 
When  Qiieen  Mary  held  a Juftice-eyre at  Jedburgh,  the  ra- 
vages of  a troop  of  banditti  in  Liddifdale  made  it  requifite  for 
her  to  defpatch  the  Earl  of  Bothwell,  with  a military  force,  to 
fupprefs  thefe  diforders.  The  robbers  gave  the  Earl  battle, 

K 2 wounded 

* Buchanani  opera  Ruddimanni,  v.  i.  p.  272.;  Leflie  de  Reb.  Geft.  Scot. 
Romae  1578,  p.  432.  Ballad  of  Johnnie  Armftrang,  Scottifh  Songs,  Edin.  1776. 
V.  I.  p.  13.  I The  ruins  of  Gilnockie  are  ftill  to  be  feen  about  three  miles 

fouth  of  Langholm  ; the  lands  are  now  the  property  of  the  Duke  of  Buccleugh. 

J Buchanani,  op.  v.  i.  p.  348.  j Scott’s  Hift.  of  Scotland,  p.  204. 
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1 6o  I wounded  him  dangeroufly,  and  repulfed  his  followers  : And  the 
attention  which  the  Queen  fhowed  him  upon  this  occafion,  excited 
the  jealoufy  of  her  hufband,  and  attradfed  the  obloquy  of  her 
people. 

Thomas  Armftrong,  the  prifoner,  was  tried  before  the  Court  of 
Judiciary,  at  Edinburgh,  on  the  14th  of  November  1601,  for  the 
murder  of  Sir  John  Carmichael  of  that  Ilk*^  warden  of  the  weft 
marches.  In  the  indidfment  which  was  railed  againft  him 
by  Thomas  Carmichael  of  Eddrem,  the  profecutor,  brother  to 
the  deceafed,  it  was  fet  forth,'  that  the  prifoner,  his  father,  and 
many  border-thieves  and  traitors,  had  aflembled,  of  a Sunday, 
in  the  month  of  June  1600^  for  the  purpofe  of  playing  at  foot-ball. 
That,  being  informed  Sir  John  Carmichael  was  to  hold  a Court 
next  day  at  Lochmaben,  they  devifed  his  murder.  According- 
ly, -the  prifoner,  and  twenty  accomplices  all  completely  armed, 
way-laid  the  deceafed  next  morning,  and  murdered  him  as  he 
was  going  to‘the  Court,  by  {hooting  him  through  the  body. 

The  prifoner  being  convided  by  a jury,  was  fentenced  to  be 
taken  to  the  crofs  of  Edinburgh,  his  right  hand  to  be  ftruck 
from  his  arm,  then  to  be  hanged  on  a gibbet  till  he  be  dead,  and 
his  body  to  be  taken  to  the  gallows  on  the  Borough  muir,  and 
hung  in  iron-chains.  This  is  the  firft  inftance  I know  of  in 
Scotland,  of  the  body  of  a malefadlor  being  hung  in  chains. 
Adie  Scot\^  one  of  the  prifoner’s  accomplices,  was  at  the  fame 
time  condemned  to  be  hanged. 


Altfler 

* Rec.  of  Juft:.  14th  Nov.  1601.  f There  was  hanged  along  with  the 

famous  Johnnie  Armjlrangy  one  of  his  accomplices,  Adam  Hcot  of  ‘Tiifnelaiv y com- 
monly called,  King  of  the  Borders. 
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Alijler  Macgregor  of  Glenjlra,  Laird  of  Macgregor,  fot* 
Slaughtering  the  Laird  of  Lufs's  friends,  and  plundering 
his  lands  *, 

This  trial,  and  the  fubfequent  proceeding«,  relating  to  the 
clan  Gregor,  afford  the  mofl  charadferiftic  evidence  of  the 
barbarous  ftate  of  the  Highlands  In  thofe  times,  of  the  lawlefs 
manners  of  tlie  people,  and  defplcable  imbecillity  of  the  execu- 
tive arm. 

The  crimes  with  which  the  prifoner  was  charged,  refemble 
more  the  outrage  and  defolation  of  war,  than  the  guilt  of  a fe- 
lon. He  was  accufed  of  having  confpired  the  deftrudlion  of  the 
name  of  Colquhoun,  its  friends  and  allies,  and  the  plunder  of  the 
lands  of  Lufs  : Of  having,  on  the  yth  of  February  preceding,  in- 
vaded the  lands  of  Sir  Alexander  Colquhoun  of  Lufs,  with  a 
body  of  400  men,  compofed  partly  of  his  own  clan,  and  of  the 
clan  Cameron,  and  of  lawlefs  thieves  and  robbers,  equipped 
in  arms,  and  drawn  up  on  the  field  of  Lennox^  in  battle  array  : 
Of  having  fought  with  Sir  Alexander,  who,  being  authorifed  by 
a warrant  from  the  Privy  Council,  had  convocated  his  friends 
and  followers  to  refift  this  lawlefs  hoft  : Of  having  killed  about 
140  of  Sir  Alexander’s  men  f,  moft  of  them  in  cold  blood  after 
they  were  made  prifoners  : Of  having  carried  off  80  horfes, 

600 

- ■ J-'-'  ■ o 

' Rcc.  of  Juft.  20th  January  1604.;  Faculty  MSS.  voi.  i.  p.  ‘2,1^.  215.  3^9. 
503.  ; Cockburne’s  MSS.  p.  78.  346.  t There  is  mentioned  among  the 

fla’m,  Tobias  Smsl/et,  bailie  of  Dumbarton,  who  muft  have  been  of  the  family  of 
his  namelake  the  celebrated  author. 
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1604  600  cows,  and  800  flieep  ; and  of  burning  houfes,  corn  yards’*^, 

^ — ' &c. 

* ^ * 

A jury  of  landed  gentlemen  of  moft  refpedable  family  fat  up- 
on the  prifoner.  They  were,  Sir  Thomas  Stewart  of  Gairnrulhe, 
Colin  Campbell  of  Glenurchie,  Alexander  Menzies  of  Weyme, 
Robert  Robertfon  of  Strowan,  John  Napier  Jiar  of  Merchiftone, 
Thomas  Fallufdaill  burgefs  of  Dumbarton,  John  Hering  of  Leth'- 
endie,  William  Stewart  captain  of  Dumbarton,  Harie  Drummond 
•of  Blair,  Charles  Blair  of  that  Ilk  elder,  Chancellor  of  the  [ury, 
John  Blair  younger  of  that  Ilk,  John  Graham  of  Knockdo- 
naine,  Moyfes  Wallace  burgefs  of  Edinburgh,  Sir  Robert  Crich- 
ton of  Cluny  t,  Robert  Robertfon  of  Falkallie.  One  of  thefe  per- 
fons,  indeed,  Thomas  Fallufdaill,  burgefs  of  Dumbarton,  ought  to 
have  been  kept  far  aloof  from  this  jury.  He  was  the  fpecial 
confident  and  advifer  of  the  Laird  of  Lufs  ; and  it  was  in  confe- 
quence  of  his  fuggeftion  that  the  Laird  made  the  parade  before 
his  Majefty,  at  Stirling,  with  the  bloody  fhirts,  Rained  with  the 
gore  of  his  followers.  The  jury  unanimoufly  convifled  the  pri- 
foner, who,  in  confequence  of  the  verdid:,  was  condemned  to 
be  hanged  and  quartered  at  the  crofs  of  Edinburgh,  his  limbs  to 

be 

* This  was  not  the  firfl:  time  that  the  Laird  of  Lufs  had  fuffered  from  the  bar- 
barous depredations  of  the  Macgregors.  It  appears,  that,  when  the  King  was  at 
Stirling,  on  the  21ft  of  December  1602,  the  Laird  of  Lufs  prefented  himfelf  be- 
fore his  Majefty,  and  implored  his  affiftance.  The  Laird  was  attended  by  a num- 
ber of  women,  correfponding  to  that  of  his  followers  who  had  been  killed  or 
wounded,  each  difplaying  as  a banner,  one  of  the  bloody  fliirts  which  his  men  had 
on,  when  killed  or  wounded  by  the  Macgregors.  This  was  about  fix  weeks  before 
the  engagement  on  the  Field  of  Lennox.  Letter  by  Thomas  Fallufdaill  burgefs  of 
Dumbarton,  dated  19th  December  1602,  and  addrelTed  to  the  Right  Honourable 
Alexander  Colquhoun  of  Lufs,  in  the  archives  of  that  family.  j-  The 

Admirable  Crichton  was  of  this  family,  and,  as  he  was  born  A.  D.  J 551,  this  gentle- 
man probably  was  his  brother. 
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be  ftuck;  up  in  the  chief  towns,  and  his  whole  eftate,  heritable  1^504 
and  moveable  to  be  forfeited.  Four  of  the  Laird  of  Macgre- 
gor’s  followers,  who  flood  trial  along  with  him,  were  convicted 
and  condemned  to  the  fame  punifhment,  eleven  on  the  17th  of 
February,  and  fix  on  the  ifl  of  March  ; and  many  pages  of 
the  criminal  record  are  engroifed  with  the  trials  of  the  Macgre- 
gors.  It  became  the  objedt  of  national  attention  to  break  this 
lawlefs  confederacy,  of  which  the  objedl  was  pointed  revenge  and 
indifcriminate  plunder,  fupported  by  uniform  contempt  of  the 
laws,  and  refiftance  to  the  magiflrates.  A flatute  was  pafled  in 
the  year  1633  t,  ordaining,  that  the  whole  of  the  Clan  Macgre- 
gor  which  (hould  be  within  the  realm  on  the  15th  of  March 
thereafter,  fhould  appear  before  the  Privy  Council,  and  give 
furety  for  their  good  behaviour  : That  each  of  the  clan  on  ar- 
riving at  the  fixteenth  year  of  his  age,  ibould  appear  before  the 
Privy  Council  on  the  24th  of  July,  and  find  furety  as  above  re- 
quired — That  the  firname  of  Macgregor  fhould  be  abolifhed,  * 
and  the  individuals  adopt  fome  other  : — That  no  mlnifler  fhould 
baptize  a child,  or  clerk  or  notary  fubfcribe  a bond,  or  other  fe- 
curity,  under  the  name  of  Macgregor,  under  pain  of  deprivation. 

This  a(fl;  was  refcinded  at  the  refloratlon : But  It  feeras  pro- 
bable that  the  Macgregors  had  aggravated  the  outrages  of  a dif- 
orderly  life  by  the  unpardonable  crime  of  Jacobitifm. — The  adt 
refciffory  was  annulled,  and  that  againfl  the  Macgregors  revived, 
in  the  firfl  parliament  of  William  and  Mary, — Within  thefe  few 
years,  however,  the  flate  of  manners  and  of  government  render- 
ed it  proper  that  this  adl  of  profcriptlon  fhould  be  abolifhed  for- 
ever.— The  Fiighlanders,  about  the  fame  period,  were  gratified 

in 

* Real  and  perfonal.  f Charles  I.  Pari.  i. ; A6l  30.  Charles  II.  Pari. 

1.  SelT.  I.;  UnprInted  Adis,  William  and  Mary,  Pari.  i.  SelT.  4.;  Acl  39. 

George  III.  An. 
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1604  in  certain  other  trifles  for  entering  with  zeal  into  the  fervice  of 
^ the  ftate  when  others  confpired  its  ruin.  Finally,  the  forfeited 
eftates  were  reftored  to  the  heirs  of  the  perfons  who  were  attaint- 
ed for  being  concerned  in  the  rebellion  1745;  a meafure  which 
would  have  been  ftill  more  generally  grateful,  could  government 
have  bellowed  a like  degree  of  favour  on  the  reprefentatives  of 
thofe  noble  families,  the  defcendants  of  thofe  illuftrious  anceftors, 
who  undoubtedly  were  much  more  innocent,  much  more  excu- 
fable,  in  being  concerned  in  the  rebellion  1715. 


Patrick.  Roy  Macgregor  for  Theft,  Sorning  wilful  Fire- 
Raiftng,  Robbery,  and  Murder, 

5667  TT  neceflarily  refulted  from  the  profcriptive  law  mentioned 
A in  the  former  trial,  and  enforced  with  fevere  penalties,  that 
fuch  of  the  clan  Gregor  as  did  not  yield  obedience,  became  out- 
laws ; became  a defperate  banditti,  who  had  no  other  livelihood 
than, the  booty  acquired  by  the  moft  criminal  outrages.  The 
profligate  and  rapacious  habits  increafed  by  this  aft  furvived  the 
ilatute  itfelf,  and  gave  occafion  to  the  trial  of  the  prifoner. 

Patrick  Roy  Macgregor,  by  his  aftivity,  courage,  and  cruelty, 
had  rendered  himfelf  the  moll  celebrated  of  a formidable  band 
of  robbers,  that  long  infelled  the  Highlands  f.  It  conhfted  of 

about 

l 

♦ Sorning  was  a very  common  crime  in  the  uncivilized  parts  of  the  Highlands, 
and  well  known  in  our  criminal  law.  It  confifted  in  exailing  free  quarters  by 
force.  t Faculty  MSS.  vol.'ift,  p.  499.  503.  vol.  2d,  p.  222.  325. 

18th  January  1666,  2,5th  March  1667. 
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about  forty  perfons,  whofe  ftile  of  life  had  nourlfhed  a ftrength  1667 
and  aftivity  of  body,  and  a cruelty  of  difpofition,  difplayed  in 
wanton  outrages  againft  the  feeling  of  others,  yet  accompanied 
with  a fortitude  that  bore,  without  fhrinking,  the  pinching  of 
cold  and  hunger,  and  the  torture  of  the  executioner.  Lachlan 
Macintofh,  the  Captain  of  this  band,  about  a year  preceding, 
had  finilhed  his  courfe  in  the  hands  of  juftice.  The  prifoner, 
who  fucceeded  to  the  command,  was  a man  of  robuft  make, 
but  diminutive  ftature.  The  red  hair  which  grew  thick  over  all 
his  body,  indicated  his  ftrength,  while  it  added  to  his  uglinefs, 
and  got  him  the  name  of  Roy.  His  ftern  features  befpoke  fero- 
city ; his  keen  red  eyes,  and  nofe,  like  the  eagle’s  beak,  heigh- 
tened the  terrors  of  his  countenance.  And  both  at  his  exami- 
nation, and  execution,  he  bore  an  uncommon  feverity  of  torture, 
with  a patience  and  fortitude  which  excited  aftonifhment. 

This  banditti  had  committed  violent  depredations  on  the  lands 
of  John  Lyon  of  Muirefk,  for  which  Mackintofh  the  Captain 
had  been  apprehended  and  executed,  and  the  prifoner  declared 
an  outlaw  j and  a commijjion  of fire  and fword  ilTued  out  againll 
him.  In  refentment  of  thefe  proceedings,  the  prifoner  and  his 
aflbeiates  plundered  the  lands  of  Bellchirries,  the  property  of 
Lyon  of  Muirefk.  Lyon  defended  his  houfe  of  Bellchirries,  a- 
gainft  the  aflaults  of  thefe  robbers,  till  the  30th  of  April  1666, 
when  they  furrounded  the  houfe,  brought  draw  and  corn  from 
the  barnyard,  piled  them  around  the  manfion,  and  fee  the  whole 
in  flames.  The  proprietor  and  his  fon,  a lad  of  about  eighteen 
years  of,  age,  were  glad  to  come  out  of  the  houfe,  on  a capitu- 
lation with  the  robbers,  who  promifed  them  their  lives.  Having 
got  pofleflion  of  the  houfe,  the  robbers  carried  oft'  the  furniture 
and  arms,  horfes  and  cattle,  belonging  to  Mr  Lyon,  to  the  hills 
of  Abernethie,  about  fixteen  miles  diftant.  They  alfo  carried. 

S the. 
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1667  the  gentleman  and  his  fon  prlfoners ; and,  regardlefs  of  the  ar- 
tides  of  capitulation,  murdered  both  father  and  fon,  leaving 
their  bodies  in  a field,  pierced  with  redoubled  wounds. 

The  prlfoner  and  his  banditti,  to  the  number  of  forty,  pro.- 
ceeded  next  to  aflault  the  borough  of  Keith,  levied  contributions 
on  the  town,  and  fought  with  all  who  oppofed  them.  In  this 
aflault,  however,  Roy  was  fo  feverely  wounded  as  to  be  unable 
to  make  his  efcape.  Next  day  he  was  apprehended,  and  was 

conduced,  under  a flrong  guard,  to  the  tolbooth  of  Edinburgh. 

• • 

On  the  25th  of  March  he  was  brought  to  trial  ; and  a com- 
plete proof  being  led  of  his  manifold  crimes,  he  was  fentenced 
, to  be  taken,  on  the  27th  of  that  month,  to  the  crofs  of  Edin- 
burgh, his  right  hand  to  be  cut  off,  and  then  to  be  hanged  till 
he  be  dead,  and  his  body  to  be  hung  in  chains  on  the  gallows 
between  Leith  and  Edinburgh.  The  executioner  mangled  him 
fo  fhockingly,  in  the  difcharge  of  his  duty,  that  he  was  next 
day  turned  out  of  ofHce.  Patrick  Drummond,  the  affociate  of 
the  prifoner’s  guilt,  was,  at  the  fame  time,  the  companion  of  his 
fufferings. 


Agnes  yohnJloUf  for  the  Murder  of Lamb^  a child, 

* \ 

1674  A Gnes  Johnston  was  profecuted  by  Sir  John  Nifbet  of 

V— ' Jl\.  Dirleton,  Lord  Advocate,  for  the  murder  of  j-  Lamb, 

daughter  of  John  Lamb  in  * Airth,  and  grand-niece  to  the  pri- 
foner.  It  was  charged,  in  the  indictment,  that,  about  three 

months 

* Records  of  Jufticiary,  jpth  February  1674. 
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months  preceding,  the  prifoner,  who  lived  with  the  parents  of  1674 
the  deceafed,  took  an  opportunity,  when  there  was  nobody  in 
the  houTe  but  herfelf  and  the  child,  to  take  the  infant,  who  was 
about  eight  months  old,  out  of  its  cradle,  lay  it  in  a bed,  and 
cut  its  throat.  , 


The  Lord  Advocate  produced  againft  the  prifoner  her  own 
confeffion,  emitted  before  the  Lords  of  Judiciary  on  the  6th  of 
January  preceding.  She  confeiTed  that  fhe  killed  the  child  about 
forty  days  before.  She  declared,  that  the  parents  had  given  her 
no  provocation  ; but  that,  feveral  times  before  flie  committed 
the  murder,  there  was  a fpirit  within  her  that  did  draw  her 
neck  together.  When  Ihe  was  in  thefe  fits,  it  was  fometimes  al- 
ledged  that  (he  did  but  feign  ficknefs  ; on  which  account  the 
people  threatened  to  turn  her  out  of  the  houfe,  and,  in  refent- 
ment  thereof,  flie  cut  the  child’s  throat : That,  before  commit- 
ting the  murder,  the  fpirit  had  frequently  tempted  her  to  make 
away  with  herfelf.  In  particular,  Ihe  once  attempted  to  drown 
herfelf  in  a vvell  at  Clackmannan  j but  there  being  little  water 
in  it,  Ihe  cried  to  a fervant  of  the  Laird  of  Clackmannan’s',  who 
helped  her  out.  She  declared,  that  Ihe  did  not  tell  any  body  of 
her  being  thus  tempted,  nor  had  fhe  power  to  tell ; that  Ihe  be- 
gan to  be  troubled  with  the  fpirit  about  Faftren’s-even  preceding  ; 
that  Ihe  was  unmarried,  and  about  fifty  years  of  age.  She  ad- 
hered to  this  confelfion  before  the  court  and  jury. 

The  jury,  after  reafoning  and  voting.,  found  the  prifoner  guil- 
ty. She  was  fentenced  to  be  hanged  in  the  Grafs-market  on  the 
2,1ft  of  February,  that  is,  after  an  interval  of  one  day  ; and  her 
moveable  goods  to  be  forfeited. 

S 2 
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1674  The  convidlon  of  this  poor  woman  was  an  a6t  of  gi'eat  in- 
humanity  and  injuftice.  The  Court  ought  to  have  appointed 
counfel  for  her  ; the  judges  pught  themfelves  to  have  been  her 
" counfel.  As  the  only  procyf  adduced  againft  her  was  her  own 
' confeffion,  it  muft  be  held  trs^^rue  in  all  its  parts ; and,  by 
the  confeffion,  it  is  obvious  that  the  woman  was  greatly  difor- 
dered  in  mind.  She  had  been  troubled  with  hyfterical  convul- 
fions,  which  are  often  accompanied  with  deep  melancholy,  and 
this  fhe  called  the  fpirit.  And,  in  her,  the  melancholy  was  fo 
great  as  to  deprive  her  of  the  ufe  of  her  judgment ; which  is 
plain  from  her  having,  without  any  other  motive,  been  fre- 
quently inclined,  and  once  having  adually  attempted  to  put 
herfelf  to  death.  It  was  not  her  crime  to  have  killed  the  child  ; 
it  was  her  misfortune  to  have  loft  her  judgment. 


Andreev  Rutherfoord  of  ‘Tonvnheadtfor  the  Murder  of  fames 
Douglafs^  brother  to  Sir  William  Douglafs  of  Cavers, 

TH  E prifoner  was  accufed  of  having  conceived  deadly  ma- 
lice againft  the  deceafed  : That,  having  dined  together  in 
a farmer's  houfe  on  the  9th  of  July  preceding,  in  company  with 
feveral  gentlemen,  the  prifoner,  urged  by  this  malevolent  paf- 
fion,  on  their  way  home  from  dinner,  within  half-a-mile  of 
the  town  of  Jedburgh,  did  murder  the  deceafed,  by  giving  him 
a mortal  wound  with  a fmall  fword  through  the  arm,  and  through 
the  body  under  the  right  pap,  of  which  wounds  he  died  within 
four  hours  : That  the  prifoner  immediately  fled  to  England,  and 
» would 

* Records  of  Jufticiary,  6th  and  10th  November  1674. 
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would  have  embarked  at  South  Shiells  for  Holland,  had  he  not  1674 
been  apprehended.  The  prifoner  pleaded  felf-defence.  » 

Robert  Scott  of  Horflehill  depofed,  That,  about  ten  at  night 
of  the^th  of  July,  the  deponent,  Charles  Ker  of  Abbotrulc, 
William  Ker  of  Newton,  and  their  fervants,  the  prifoner,  and  the 
deceafed,  after  dining  at  Svvanfide,  called  in  the  evening  at  the 
houfe  of  John  Ktr  at  Berchope,  in  their  way  to  Jedburgh.  The 
deceafed  was  riding  a little  way  before  the  deponent  ; and  the 
prifoner,  who  was  at  a diftance  behind,  galloped  up  beyond  the 
deponent  to  the  deceafed.  They  rode  a little  way  together,  then 
alighted  and  drew  their  fwords.  The  deponent  knew  not  which 
of  them  drew  firfl  ; but,  on  galloping  up-,  he  faw  them  pufhing 
at  each  other,  and  called  to  them  to  defift  ; but,  before  he  could 
alight,  they  were  in  each  other’s  arms,  The  witnefs  afked,  if 
there  was  any  hurt  done  ? to  which  the  prifoner  anfwered,  none 
that  he  knew  of ; but,  at  the  fame  time  the  deceafed  held  out 
his  right  hand,  and  faid,  he  had  got  blood.  The  witnefs  de- 
manded their  fwords,  which  they  immediately  delivered  to  him  : 
Inftantly  thereafter  the  deceafed  funk  down,  and  the  prifoner 
fled.  A furgeon  was  fent  for  from  Jedburgh,  they  being  but  a 
quarter  of  a mile  from  the  town.  By  his  order,  the  deceafed 
was  put  on  a horfe,  a man  fitting  behind,  and  one  w^alking  on 
each  fide.  When  they  arrived  at  Jedburgh,  the  deceafed  was 
laid  on  a bed,  the  furgeon  probed  the  wound  in  his  arm,  and  al- 
fo  that  in  his  breaft  behind  the  right  pap.  The  deceafed  died 
within  two  hours  after  receiving  the  wounds.  Both  in  the  field, 
and  when  laid  in  bed,  the  deceafed  exclaimed,  ‘ Fie  ! fie  ! that  I 
*■  fhould  be  affronted  by  fuch  a bafe  man  !’  The  witnefs  did  not 
hear  the  deceafed  fay  he  was  wounded  before  he  drew  ; as  little 
did  he* hear  him  urge  any  thing  before  his  death  in  vindication: 

r» 

or* 
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1674  of  the  pnfoher.'  The  witnefs  returned  the  prifoner  his  fword. 
All  the  company  had  drank  freelyi. 

The  fuigeon  depofed',  that  he  thought  the  wound  in  the  bread 
flight,  and  that  the  deceafed  died  of  the  wound  five  inchg^  long 
in  his  arm,  an  artery  being  pricked. — Three  witnefTes  were  ad- 
duced for  the  prifoner,  who  depofed  nihil  novit  in  cauja,  A 
woman  was  then  cited  on  his  behalf,  but  the  King’s  Advo- 
cate objefled  to  a ivoman  being  admitted  a 'witnefs ; and  the  Court 
refufed  to  receive  her,  as  there  was  ‘ no  penuria  tejlium  * tempore 
^ mortis^ 

The  jury  returned  their  verdidt  on  the  12th  of  November^ 
unanimoufly  finding  the  prifoner  guilty;  and,  on  the  i6th,  the 
Court  pafled  fentence  of  death  upon  him,  ordaining  him  to  be- 
beheaded  on  the  25th,  at  the  Crofs  of  Edinburgh. 


George  Clerk  and  John  Ramfay,for  the  Murder  of  John  An- 
derfon  Merchant  in  Edinburgh. 


j,575  TOhn  Ramsay,  fervant  to  the  deceafed  John  Anderfon,  and 
J George  Clerk,  late  fervant  to  Mr  John  Clerk  of  Pennycuik, 
were  profecuted  for  the  murder  of  John  Anderfon  merchant  in 
Edinburgh,  at  the  inftance  of  Mr  John  Clerk  of  Pennycuik, 
and  James  Clerk  merchant  in  Edinburgh,  nephews  to  the  de- 
ceafed, and  of  Sir  John  Nifbet  of  Dirleton,his  Majefty’s  advocate. 

The- 

♦ No  fcarcity  of  witnelTes  at  the  time  the  deceafed'  expired. — This  offspring  of 
Ignorance  and  barbarilm,  the  refufing  to  admit  women  as  witnefles,  unlefs  none 
other  were  to  be  had,,  was  a rule  of  the  law  of  Scotland  previous  to  this  century.. 


MURDER. 

Tlie  indl£lment  fets  forth,  that  the  prifoners  lived  in  the  houle 
with  the  deceafed’^,  and  waited  on  him  at  the  time  of  his  death, 
and  for  fome  months  preceding.  The  deceafed  was  an  unmar- 
ried perfon,  and  had  nobody  living  in  the  houfe  with  him  but 
the  prifoners,  who  perfidioufly  abufed  the  truft  repofed  in  them. 
When  tjieir  mafter  was  counting  his  money,  having  the  room 
door  fliut  upon  him,  they  were  in  ufe  to  rap  at  the  door,  and, 
when  he  opened  it,  they  flipped  in  and  fl:ole  part  of  his  money. 
The  feafon  was  very  fickly  : A flux,  in  particular,  raged  with 
fuch  violence,  that  many  died  of  it  daily ; and  it  was  deemed  fo 
contagious,  that  thofe  who  were  not  infeded  were  afraid  to  ap- 
proach the  Tick  from  the  danger  of  infedion.  The  prifoners 
confpired  to  bring  this  difeafe  upon  their  mafter.  They  conful- 
ted  one  Kennedy,  apprentice  to  Thomas  Henryfon  apothecary 
in  Edinburgh,  in  the  month  of  Odober  or  November  preceding, 
and  got  from  him  fome  purgative  powders  and  drugs,  which 
they  adminiftered  to  the  deceafed  in  his  drink  and  otlierwife. 
The  firft  purging  powder  wrought  flowly.  They  then  got  a 
white  powder  which  operated  to  their  wifhes,  fo  that  the  de- 
ceafed had  recourfe  to  Hugh  Brown  apothecary,  his  ordinary 
medical  advifer.  The  prifoners  took  advantage  of  the  ficknefs 
they  had  brought  on  him,  by  combining  to  fteal  his  money  and 
jewels,  which  he  kept  in  an  iron  cheft.  That  they  Height  fteal 
with  the  greater  fecurity,  they  alfo  applied  to  Kennedy  for  in- 
toxicating, or  foporiferous  draughts ; obtained  from  him  a medi- 
cine which  he  called  fyrup  of  poppy,  and  gave  it  to  their  mafter 
when  he  was  bad,  and  keeping  the  houfe,  without  his  know- 
ledge, or  that  of  Brown  his  apothecary.  It  was  mixed  in  his 
drink,  and  he  fell  in  a deep  fleep.  They  took  out  his  keys, 
opened  his  cheft,  carried  off  a large  gold  chain,  gold  bracelets,  a 

gold 
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1676  gold  ring  with  a blue  ftone,  two  pieces  of  gold,  twelve  of  filver, 

' and  live  purfi-pennies^  filver  buttons,  broatehes,  and  various  other 
articles.  I’hey  then  got  from  Kennedy  feveral  drugs,  which  he 
called  powder  of  jalap,  and  cryftal  of  tartar,  which  they  gave 
to  their  mafter.  Clerk  told  Kennedy,  that  their  mafter  being  ill, 
they  had  ftole  feveral  pieces  of  coin  from  him,  and  t^at  there 
' were  three  bags  of  money  in  his  cheftj  that  they  were  refolved 
to  take  fome  of  it,  and  would  give  Kennedy  a part. — They  gave 
the  jalap  and  the  tartar  to  their  mafter  to  counteract  the  effeCl  of 
Brown’s  prefcriptions. 

On  the  Wednefday  preceding  their  mafter’s  death,  which 
happened  on  Monday  the  15th  of  November  1674,  Anderfon’s 
friends  vifited  him,  and  he  told  them  he  was  greatly  better.  On 
this,  the  prifoners  fearing  his  recovery,  and  that  he  ftiould  dif- 
Gover  their  practices,  came  to  a pofitive  refolution  to  murder 
him,  communicated  it  to  Kennedy,  and:  fought  poifon  from, 
him  to  effect  their  purpofe.  But  Kennedy  would  not  give  poi- 
fon, faying  the  body  would  fwell,  and  fo  they  would  be  difco- 
vered  ; but  he  would  give  a powder  which  would  do  the  bufi- 
nefs  flowly,  and  w-hlch  he  would  engage  would  kill  their  mafter 
in  a month.  They  got  a powder  accordingly,  which  Kennedy, 
called  powder  of  jalap,  but  which,  either  in  quality,  quantity, 
or  frequency  of  being  adminiftered,  was  truly  poifon.  On  the 
five  days  immediately  preceding  his  death,  the  prifoners,  and. 
their  affoclate  Kennedy,  held  frequent  confultatlons  in  the  fliop- 
of  Kennedy’s  mafter,  in  the  houfe  of  the  deceafed,  and  in  the 
King’s  park.-  They  gave  Kennedy  part  of  what  they  had  al- 
ready ftolen,  and  promifed  him  an  equal  fhare  of  their  future 
plunder.  On  Saturday  night,  the  deceafed  was  fo  well,  that  his. 
apothecary  faid  he  would  not  vifit  him  next  day.  On  Sunday 
he  was  not  thought  near  death,  but  rofe,  drefted  himfelf,  and 

fupped 
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fupped  in  his  ufual  ftile.  On  Sunday  night,  the  priloners  mixed  1676 
fome  drugs  in  conferve  of  rofes  that  had  been  prefcribed  for  him 
by  his  own  apothecary.  Thefe  were  fo  poifonous  that  he  died  • 
on  Monday  morning  at  ten  o’clock. — At  five  o’clock,  their  ma- 
iler called  for  the  bed-pan,  which  they  gave  him.  They  then 
ran  to  the  iron  chefl,  filled  their  hands  with  jewels,  goods,  and 
money  belonging  to  their  dying  mafter,  and  did  not  look  near 
him  till  about  eight  o’clock,  when  they  found  him  fpeechlefs, 
the  white  of  his  eyes  turned  up,  and  the  bed  fwimming  around 
him.  They  then  called  in  the  neighbours  to  fee  him  die. 

Both  the  prifoners  emitted  confeflions  correfponding  in  general 
to  the  charge  in  the  indidment.  They  added,  that,  before  they 
conceived  the  idea  of  giving  their  mafter  drugs  to  bereave  him 
of  life,  they  had  frequently  been  in  ufe  to  infufe  powders  in  his 
drink,  which  made  him  outrageoufly  drunk,  that  they  might 
make  fport  of  him  in  his  drunkennefs  ; A dreadful  leftbn  to  be- 
ware of  the  firfl:  fteps  in  vice.  Had  they  not  infufed  powders 
to  make  their  mafter  drunk,  in  order  to  gratify  a barbarous,  and 
difrefpedful  mirth,  the  idea  of  taking  away  his  life  by  fimilar 
means  would  not  have  occurred  to  them.  They  were  convided, 
and  fentenced,  on  the  8th  of  February,  to  be  hanged  at  the  crofs 
of  Edinburgh  on  the  ift;  of  March,  and  their  moveable  goods  to 
be  forfeited. 

The  trial  of  Kennedy,  the  apothecary’s  prentice,  for  furnilh- 
ing  the  medicines,  was  brought  on  upon  the  22d  of  February 
1676,  and,  after  various  adjbmrnments,  and  a tedious  confine- 
ment of  eighteen  months,  he,  on  his  own  petition,  on  the  30th 
of  July  1677,  was  banifhed  for  life. 


T 


James 


146 


MURDER. 


1678 


yames  Gray  lltjier  * in  Dalkeith^  for  the  Murder  of  Archi- 
bald Murray,  Gentlemaji  of  his  Majeffs  ‘Troop  of  Guards, 

The  prifoner,  by  profeffion  a dyer,  was  a Lieutenant  in 
the  Duke  of  Lauderdale’s  regiment  of  Lothian  militia.  It 
happened  that  this  corps,  and  the  troop  of  guards  to  which  the 
deceafed  belonged,  were  quartered  at  Glafgow,  The  prifoner 
was  profecuted  at  the  inftance  of  Sir  William  Murray  of  New- 
ton, father  to  the  deceafed  f.  The  indidment  fet  forth,  that  the 
prifoner  and  the  deceafed,  in  company  with  fome  others,  were 
drinking  in  the  houfe  of  James  Brown  bookfeller  in  Glafgow. 
The  deceafed  retired,  the  prifoner  followed,  and,  conceiving 
deadly  malice  againft  him,  killed  him  with  a fmall  fword. 

Mr  John  Ellies  appeared  as  counfel  for  the  prifoner.  He  faid 
that,  deadly  malice  being  charged  againft  the  prifoner,  it  was  in- 
cumbent on  the  purfuer  to  prove  that  quality  in  the  indidment. 
That,  if  any  homicide  was  committed,  which,  however,  he  de- 
nied, it  was  done  in  felf-defence.  The  prifoner  and  the  deceafed 
had  no  previous  quarrel  ; they  had  not  even  the  moft  diftant 
acquaintance  till  the  night  on  which  the  deceafed  expired  ; and 
the  inferior  ftation  of  the  prifoner  made  it  prefumable  that  the 
deceafed  was  the  aggreflbr.  He  offered  to  prove,  that  the  pri- 
foner had  received  provoking  language  from  the  deceafed : That, 
after  the  death,  the  prifoner,  far  from  denoting  guilt  by  flight, 
'came  back  to  the  company,  and  fat  with  them  for  two  hours  j 

• and 

* Dyer,  f Rec.  of  Juft.  loth  June  1678, ; Fountainhall’s  Decifions, 
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and  that  another  perfon  was  piefent  at  the  feuffle,  with  a drawn  1678 
fword,  by  whom  the  wound  might  be  given.  He  infifted,  that 
jurymen  uuere  unjit  judges  to  determine  upon  circumflantial  evi~ 
dence : That  the  Privy  Council  were  wont,  in  matters  of  this 
fort,  to  take  previous  cognition ; and  they  did  fo,  particularly  in 
the  cafe  of  Thomas  Menzies  ; and  he  prayed  the  Lords  of  Ju- 
diciary to  make  previous  inquiry  into  the  circuraftances. 

Sir  Robert  Sinclair,  counfel  for  the  purfuer,  anfwered,  that  it 
being  libelled  that  the  prifoner  did  kill  the  deceafed,  was  in  itfelf 
relevant,  if  proved,  to  convid  the  prifoner,  without  any  proof  of 
malice,  ‘ that  being  no  necejjary  qualification  qfi  the  libel^  but  the 
‘ nvords  of  filled  And  in  our  law  there  is  no  difference  as  to  the 
crime,  or  the  punifhraent  of  death,  and  confifeation  of  moveables, 
whether  the  killing  proceeded  from  malice  preconceived,  or  up- 
on fudden  rencounter  or  chaudmell ; for  a daughter  being  com- 
mitted, it  muft  be  prefumed  to  be  done  out  of  malice  : That,  as 
to  drawing  a conclufion  of  felf-defence  from  the  circumftances 
of  this  cafe,  thefe  circumftances  were  altogether  frivolous  ; for, 
although  the  ad  1661,  chap.  22.  fuftained  the  plea  of  felf- 
defence,  yet  it  could  only  be  admitted  falvo  moderamine  inculpa'- 
tae  tutelae, 

Mr  Ellies,  in  his  reply  for  the  prifoner,  perfifted  that  a jury 
was  very  unfit  to  judge  on  a circumftantial  proof,  and  requefted 
the  Lords  to  appoint  a precognition  to  be  taken. 

The  Lords  found  the  indidment  relevant,  and  that  there  was 
no  neceflity  to  lead  a feparate  proof  to  eftablifh  forethought 
malice. 
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1678  The  following  circumftance  gave  rife  to  the  quarrel:  The  par- 
ties  being  heated  with  wine,  the  quarrel  arofe  from  the  prifoner’s 
faying,  ‘ That  a lieutenant  to  the  Duke  of  Lauderdale  was  as 
‘ good  as  to  ride  in  the  King’s  guard,’  On  this  the  deceafed 
ftormed,  called  the  prifoner  bafe  fellow,  to  compare  himfelf  with 
gentlemen,  and  gave  him  the  lie, 

r H E PROOF. 

George  Murray,  gentleman  of  his  Majefty’s  troop  of  guards, 
depofed,  he  was  drinking  in  the  houfe  of  James  Brown,  in  com- 
pany'with  the  prifoner,  the  deceafed,  and  others.  The  deceafed 
gave  the  prifoner  the  lie.  Within  half  an  hour  thereafter,  the 
prifoner  and  the  deceafed  left  the  room,  and  the  deponent  fent 
one  Thomas  Hamilton  to  inquire  after  them.  Inftantly  Hamil- 
ton and  the  prifoner  returned,  and  the  prifoner,  wiping  his  fword, 
faid,  ‘ He  had  given  him  it* 

James  Hamilton  of  Little  Pfefton  depofed  in  terms  of  the  pre- 
ceding witnefs,  with  this  variation,  that  the  prifoner  faid,  ‘ He 
* vuas  afraid  he  had  done  it.’ — Edward  Watfon  faw  the  prifon- 
er and  the  deceafed  fighting  with  drawn  fwords  ; the  deceafed 
went  to  a bookfeller’s  fhop  to  look  at  his  wound,  ftaggered,  and 
fell  on  the  ftreet. — Lieutenant  Jofeph  Douglafs  heard  the  prifon- 
er, on  being  taken  into  the  guard,  fay,  he  had  parried  two  or 
three  thrufts  made  at  him  by  the  deceafed.— John  Bain  heard  the 
-prifoner  fay,  the  deceafed  had  made  three  or  four  thrufts  at  him. 
— John  Paterfon,  gentleman  of  the  guards,  heard  the  prifoner 
acknowledge  he  had  killed  the  deceafed,  and  declare,  that,  if  it 
were  to  do,  he  would  do  it  again, — Enfign  George  Murray 
heard  the  prifoner  fay,  the  deceafed  and  he  had  been  combating,, 
and  that  be  was  forry  the  wound  was  not  through  the  deceafed’s 

heart.. 
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heart. — Thomas  Hamilton  depofed,  that,  after  words  had  pafled  1678 
between  the  prifoner  and  the  deceafed,  they  went  down  ftairs 
together,  and  drew  ; He  heard  the  prifoner  fay,  he  was  afraid 
he  had  killed  the  deceafed. — Hall  the  furgeon  depofed,  that  the 
wound  and  the  prifoner’s  fword  tallied  j the  wound  was  ten 
inches  deep,  and  the  deceafed  died  of  it  in  forty-eight  hours. 

The  prifoner  fent  for  the  deponent  the  day  after  the  combat,  and 
defired  him  to  ufe  all  means  under  heaven  for  the  deceafed’s 
cure. 

The  jury  pronounced  the  following  verdicSt ; * Find  the  pri- 
‘ foner  did  commit  the  faid  flaughter  upon  the  deceafed  Archi- 
‘ bald  Murray,  and  that  with  one  vote.  As  to  the  fecond  part, 

‘ relating  to  the  pannel’s  felf-defence,  the  affize  finds  no  fuch 
‘ thing  proven  ; but,  on  the  contrary,  that  the  pannel  and  the 
* deceafed  came  both  out  from  the  company,  moft  likely  upon 
‘ one  and  the  fame  defign.’  He  was  fentenced  to  be  beheaded 
at  the  Grafs-market  on  the  3d  of  July,  and  his  moveables  to  be 
forfeited.  Much  intereft  was  ufed  to  obtain  him  a pardon  : The 
Privy  Council  granted  him  a fhort  refpite  ; but,  as  the  Duke  of 
Lauderdale  declined  to  interfere  in  obtaining  him  a pardon,  the 
fentence  was  executed  oA  the  19th  of  July,  and  he  fuffered  with 
great  refolution. 


John 
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yohn  Chijlie  of  Dairy ^ for  the  Murder  of  the  Right  Hon. 
Sir  George  Lockhart  of  Carnuoath^  Lord  Prefident  of  the 
Court  of  SeJJion,  and  Member  of  his  Majeffs  Privy  Coun- 
cil, 

1689  *"1”^  ^ ^ prlfoner  was  brought  to  trial  before  Sir  Magnus 
‘ _S.  Prince,  Lord  Provoft  of  Edinburgh,  as  high  fheriff  within 
the  city,  and  James  Graham,  John  Charteris,  Thomas  Young, 
and  William  Paton,  bailies  \ the  murder  having  been  committed 
within  the  city. 

The  prlfoner  was  brought  before  the  Lord  Provoft  on  the  i ft . 
of  April  1689,  to  be  examined  concerning  the  murder  of  Sir 
George  Lockhart,  committed  on  the  day  preceding.  Sir  John 
Lockhart  of  Caftlehill,  brother,  and  Cromwell  Lockhart  of  Lee, 
nephew  of  the  deceafed,  appeared  in  Court,  and, -in  their  own 
name,  and  in  that  of  the  children  of  the  deceafed,  gave  in  an 
aift  of  the  meeting  of  eftates  of  Parliament,  pafled  that  very  day, 
of  the  following  purport : That  the  Eftates  having  confidered  . 
the  fupplication  of  the  friends  of  the  deceafed  Sir  George  Lock- 
hart, for  granting  warrant  to  the  magiftrates  of  Edinburgh  to 
torture  John  Chiflie  of  Dairy,  perpetrator  of  the  murder,  and 
William  Calderwood  writer  in  Edinburgh,  an  accomplice  ; there- 
fore, in  refpedl  of  the  notoriety  of  the  murder^  and  of  the  extra- 
ordinary circumftances  attending  it,  the  Eftates  appoint  and  au- 
thorife  the  Provoft  and  two  of  the  bailies  of  Edinburgh,  and 
likewife  the  Earl  of  Errol,  Lord  High  Conftable,  and  his  de- 
putes, not  only  to  judge  of  the  murder,  but  to  proceed  to  tor- 
ture 
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ture  * Chiflie,  to  difcover  if  he  had  any  accomplices  in  the  crime.  1689 
And  they  appoint  two  of  each  bench  'j',  viz.  the  Earls  of  Glen- 
cairn  and  Eglintone,  Sir  Patrick  Ogilvie  of  Boyne,  Sir  Archi- 
bald Murray  of  Blackbarony,  Sir  John  Dalrymple,  younger  of 
Stair,  and  Mr  William  Hamilton,  advocate,  afleflbrs  to  thefe 
judges.  The  Eftates,  at  the  fame  time,  declare,  that  this  extra- 
ordinary cafe  fhall  be  no  precedent  to  warrant  torture  in  time 
coming,  nor  argument  to  ratify  it  as  to  the  time  paft. 

The  Lord  Provoft  then  entered  a proteft,  that  this  a£t  of  the 
Eftates  of  Parliament  fhould  not  infringe  the  ancient  liberties  of 
the  city ; and  Mr  David  Drummond  advocate,  one  of  the  Earl 
of  Errol’s  deputies,  protefted,  that  the  Lord  High  Conftable’s  ab- 
fence  fliould  not  afte<ft  his  right  to  judge  in  the  like  cafes,  the 
murder  having  been  committed  during  the  meeting  of  the  Eftates. 

Being  defired  to  concur  with  the  magiftrates  in  fitting  on  this 
trial,  he  refufed  to  fit,  unlefs  the  Earl  of  Errol,  or  his  deputies, 
were  foie  judges. 

The  prifoner  w^as  then  put  to  the  torture,  and  declared  that  he 
was  not  advifed  to  the  alTaffination  of  Sir  George  Lockhart  by 
any  perfon  whatever : That,  when  at  London,  he  told  James 
Stewart  advocate,  that,  if  he  got  no  fatisfadion  from  the  Prefi- 
dent,  he  w^ould  affalTinate  him  ; and  told  the  fame  to  a perfon 

there 

* By  the  aA  and  declaration  which  the  Eftates  of  Parliament  palTed,  juft  ten 
days  after  this  trial,  declaring  King  James  to  have  firfaulted  the  crown,  by  ille- 
gal affumption  and  exercife  of  power,  they  declared,  ‘ That  the  ufe  of  torture, 

‘ without  evidence,  and  in  ordinary  crimes,  is  contrary  to  law.’  Adi  of  Eftates, 
nth  April  1684.  f The  Scottifli  Parliament  compofed  but  one  houfe. 

It  confifted,  after  the  Revolution,  of  three  clafles,  the  Temporal  Peers,  the  Ba- 
rons, i.  e.  knights  of  the  fhire,  and  the  BurgelTes,  or  reprefentatives  of  the  ro\:al 
boroughs. 


MURDER. 


1689  there  of  the  name  of  Callender,  and  to  Mr  William  Chlflle  his 
uncle.  He  confeffed  that  he  charged  his  piftol  on  Sunday  mor- 
ning, and  went  to  the  New  Kirk,  and  having  feen  the  Prefident 
coming  from  the  church,  he  w'ent  to  the  clofe  where  the  Prefi- 
dent lodged,  followed  him,  and,  when  juft  behind  his  back,  fhot 
him  ; That  he  was  fatisfied  when  he  heard  of  the  Prefident’s  be- 
ing dead ; and,  on  hearing  it,  he  faid,  ‘ he  ’was  not  ufed  to  do 
‘ things  by  halfs^  He  alfo  confeffed,  that,  when  at  London,  he 
walked  up  and  down  Pall-Mall  with  a Piftol  beneath  his  coat, 
lying  in  wait  for  the  Prefident. 

The  indidment  againft  the  prifoner  was  raifed  at  the  inftance 
of  John  Gibfon,  procurator- fifcal  of  the  city  of  Edinburgh,  of 
• Sir  John  Lockhart  of  Caftlehill,  and  Cromwell  Lockhart  of  Lee. 
It  fet  forth,  that  affaffmation,  murder,  and  man-flaughter,  were 
contrary  to  the  laws  of  God,  Nature,  nations,  and  the  laws  and 
ads  of  Parliament  of  this  kingdom : That,  neverthelefs,  the 
prifoner  had,  of  forethought  felony,  without  the  leaft  provoca- 
tion, murdered  Sir  George  Lockhart  in  the  manner  already  men- 
tioned ; That  the  prifoner  was  caught  red-hand  * by  a multitude 
of  witneffes,  before  whom  he  boafted  of  what  he  had  done,  as  if 
it  had  been  fome  grand  exploit : By  all  which  he  was  guilty  of 
murder,  or  at  leaft  was  art  and  part  acceffory  to  the  fame;  for, 
which  he  ought  to  be  puniftied  with  death,  and  his  moveables 
conlifcated. 

The  jury  conftfted  of  ten  landed  gentlemen  and  five  merchants 
of  Edinburgh. 

The 

* Red-hand  is  a term  in  the  Scottifh  law,  fignifying  a criminal’sbeing  caught  In  the 
fa^t.  Ai-t  and  part  is  alfo  a term  in  our  law,  denoting  that  the  perfon  to  whom  it 
is  applied  is  aiding  and  abetting  in  the  cafe.  Art  end  part  is  a tranflation  of  ope  et 
cotdilia. 
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The  prifoner  judicially  confefled  the  crime  libelled,  and  de-  1689 
dared,  that  he  committed  tlie  murder  becaufe  he  thought  the  de- 
ceafed  had  given  an  unjuft  fcntence  againft  him.  Being  afked, 

‘ If  it  was  not  a fentence  pronounced  in  favour  of  his  wife  and 
‘ children  for  their  aliment  ? he  declared  he  would  not  anfvver  to 
‘ that  point,  nor  give  any  account  thereof.’ 

Witnefies  were  then  adduced,  who  depofed  as  follows : 

James  Stewart  advocate  depofed,  that,  in  the  month  of  Sep- 
tember or  Odober  preceding,  the  prifoner  difcourfing  with  him. 
concerning  the  injulfice  done  to  the  prifoner  in  a decreet-arbitral 
pronounced  by  Sir  George  Lockhart  and  Lord  Kemney,  in  fa- 
vour of  his  wife  and  children,  for  an  aliment,  fald,  he  ^yas  re- 
folved  to  go  to  Scotland  before  Candlemas  and  kill  the  Prefident; 
to  which  the  witnefs  anfwered,  it  was  the  fuggeftion  of  the  De- 
vil, and  the  very  imagination  of  it  a fin  before  God.  To  this 
the  prifoner  replied,  ‘ Let  God  and  me  alone ; njue  have  many 
‘ things  to  reckon  betivixt  us^  and  voe  vuill  reckon  this  too^  The 
witnefs  told  this  to  many,  and  underftood  that  the  Prefident  was 
informed  of  the  prifoner’s  menaces,  but  defpifed  them. 

Mr  William  Chiflie  writer  to  the  fignet  depofed,  That  he  had 
not  feen  the  prifoner  fince  April  1688,  who  then  expieflcd  his  re- 
fentment  againft  Sir  George  Lockart,  threatening  to  affaftinate 
him  for  having  decreed  an  aliment  of  lyoo^merks  yearly  to- 
the  prifoner’s  wife  and  ten  children.  The  witnefs  told  the  Pre- 
fident of  it,  but  he  defpifed  the  threat. 

Mr  Daniel  Lockhart  advocate,  and  Mr  Alexander  Walker 
ftudent  of  divinity,  faw  the  prifoner  ftioot  the  deceafed.  7'hey 

U feized 

* About  L.  93  Sterling. 
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i6oi  feized  him,  and  the  latter  of  thefe  witnefles  affifled  in  carrying 
him  to  the  guard.  When  feized,  the  prifoner  faid,  ‘ he  had- 
* done  the  deed,  and  would  not  fly,  and  that  was  to  learn  the 
^ .Prefident  to  juftice.’ 

Sir  David  Hay  Do£lor  of  medicine,  was  going  to  vifit  the 
Prefident’s  Lady.  As  he  entered  the  clofe  *,  he  faw  the  Prefident 
flagger  and  fall  to  the  ground.  He  bled  at  the  mouth,  was  car- 
ried into  his  houfe,  laid  upon  fome  chairs,  and  immediately  ex- 
pired. He  faw  John  Baillie  furgeon  probe  the  wound.  The 
ball  went  in  at  the  back,  and  out  at  the  right  breaft. 

The  jury  all  in  one  voice,  by  the  mouth  of  Sir  John  Foulis  of 
Ravelftoun,  their  chancellor,  {i.  e.  foreman},  found,  by  the  pri- 
' foner’s  judicial  confeflion,  that  he  was  guilty  of  the  murder  of 
Sir  George  Lockhart,  &c.  &c. ; and  by  the  depofition  of  wit- 
neflhs,  that  he  was  guilty  of  ‘ murder,  out  of forethought  felony' 
— The  verdi<fl  was  fubfcribed  by  the  whole  jury. 

The  Lord  Provoft  and  Bailies  of  Edinburgh  fentenced  the 
prifoner  to  be  carried  on  a hurdle  from  the  tolbooth  of  Edin- 
burgh, to  the  market  crofs,  on  Wednefday  the  3d  of  April  in- 
flant  ; and  there,  between  the  hours  of  two  and  four  of  the  af- 
ternoon, to  have  his  right  hand  cut  off  alive,  and  then  to  be 
hanged  upon  a gibbet,  with  the  piftol  about  his  neck,  with 
which  he  committed  the  murder.  His  body  to  be  hung  in  chains 
between  Leith  and  Edinburgh  ; his  right  hand  fixed  on  the 
Weft-port,  and  his  moveable  goods  to  be  confifcated. 

Befides 

* It  was  the  clofe  in  the  fouth  fide  of  the  Lawn-market,  now  called  the  Bank 
-clofe,  from  the  Bank  of  Scotland  being  there. 
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Befides  Sir  George  Lockhart,  two  other  of  the  fuprcme  judges  1689 
in  Scotland  have  been  murdered  : All  of  them  on  account  of  ■v-^ 
caufes  to  which  they  were  either  party  or  judge.  Robert  Gal- 
braith, parfon  of  Spot,  one  of  the  Senators  of  the  College  of 
Jurtice,  on  the  13th  of  February  1543,  was  murdered  by  John 
Carkeitill,  and  his  accomplices,  on  account  of  fome  favour  fliown 
to  Sir  William  Sinclair  of  Herdmanftoun  As  the  records  of  Ju- 
fticiary  for  that  year  are  miffing,  I know  not  whether  the  mur- 
derers were  brought  to  puniffiment. — John  Graham,  parfon  of 
Killearn,  and  one  of  the  fupreme  criminal  judges,  married  the 
widow  of  Sandilands  of  Calder,  wffio  was  amply  endowed  by  her 
former  hufband.  Graham  commenced  and  carried  a diftreffing  law^- 
fuit  againft  young  Sandilands,  his  ftep-fon  ; and  Sir  James  Sandi- 
lands, uncle  and  tutor  to  the  young  gentleman,  affifted  by  a body  of 
his  friends  and  follow^ers,  in  revenge  murdered  Graham  in  Leith- 
wynd,  one  of  the  principal  avenues  to  the  City  of  Edinburgh, 
on  the  firft  of  February  1592.  The  perpetrators  were  neither 
brought  to  trial  nor  puniffiment.  But  feven  years  after,  the 
grand-father,  or  grand-uncle  of  the  great  Montrofe,  attacked  Sir 
James  Sandilands,  with  an  armed  force,  as  he  was  going  into 
the  Court  of  Seffion  ; and,  after  obftinate  refiftance,  left  him 
defperately,  and,  as  the  affiailants  thought,  mortally  wounded. 

By  a late  ftatute,  to  kill  any  of  the  Lords  of  Seffion,  or  Judici- 
ary, when  in  the  exercife  of  their  office,  is  declared  to  be  high 
treafon. 


U 2 
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* Books  of  federunt,  13th  Februaiy  1543.  MSS.  Memoirs  of  the  family  of 
Herdmanftoun.  JohnJloni  Hijloria  Rerum  Britannicanim,  p.  I'ja.  253.  Annas,  An. 
7.  cap,  22. 
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John  Majler  of  Tarhet,  Enfign  Andreuj  Mowat^  and  James 
Sinclair  Writer  in  Edinburgh^  for  the  Murder  of  Elias 
Poiret  Sieiir  de  la  Roche. 


i(59j  ^ I H E prifoners  were  Indi(Sled  afc  the  inftance  of  George  and 
v-<v>J  Ifaac  Poirets,  Sieurs  de  la  Roche,  Frenchmen,  Proteftant  re- 

fugees, and  gentlemen  of  his  Majefty’s  troop  of  guards,  and  of 
Sir  William  Lockhart  Solicitor  General.  The  indidment  con- 
tained a charge  againft  the  prifoners,  of  entering,  on  the  eighth 
of  the  preceding  month  of  March,  about  twelve  at  night,  into 
the  bed-chamber  of  George  Poiret  one  of  the  purfuers,  while 
he  lay  fleeping  in  bed,  in  the  houfe  of  John  Brown  vintner, 
Leith,  in  which  houfe  he  was  quartered,  and  giving  him  wounds 
to  the  effufion  of  his  blood  : That,  upon  their  being  removed  out 
of  the  room,  they  returned,  and  endeavoured  to  break  open  the 
door.  On  this  George  rapped  on  the  ceiling  of  his  room  for  his 
two  brothers,  who  flept  in^the  room  above,  to  come  to  his  affift- 
ance.  They  came  accordingly,  half  clothed,  and  totally  unarm- 
ed ; and  the  prifoners,  all  of  whom  were  armed,  did  violently 
-aflault  them,  gave  them  many  wounds,  and  run  the  deceafed 
Ellas  Poiret  through  the  body  with  a fword,  of  which  he  in- 
ftantly  died. 

The  .prifoners  recriminated,  by  prefenting  an  indidrnent,  at 
their  inftance,  charging  the  Sieurs  de  la  Roche  with  aflaflination 
and  murder.  It  fet  forth,  that  the  Mafter  of  Tarbett,  Mowat 
and  Sinclair,  on  the  night  libelled,  were  obliged,  by  a heavy 

ftorm, 

* Records  of  Jufticiary,  i8th  Auguft  1691. 
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ftorm,  to  take  fhelter  in  Brown  the  vintner’s  houfe.  While  they  1691 
■vs'ere  fitting  quietly  at  the  fire-fide  in  the  hall,  drinking  feme  ale, 
till  beds  fhould  be  got  ready  for  them,  George,  Ifaac,  and  Elias 
Poirets,  and  James  de  la  Maflie,  another  Frenchman,  having 
/ormed  a confpiracy  to  murder  them,  entered  the  hall  with  cock- 
ed piftols  in  their  hands,  and  fwoids  under  their  arms  ; the  Ma- 
fler  of  Tarbet,  and  his  companions,  being  then  totally  unarmed. 

They  fired  two  piftols  loaded  with  ball,  at  the  Mafter  of  Tarbett, 
and  then,  with  drawn  fwords,  attacked  the  company,  who  were 
much  wounded,  by  parrying  the  thrufts  with  their  hands  ; and, 
in  the  feuffie,  there  being  but  little  light  in  the  room,  the  Sieurs 
de  la  Roche  did  murder  the  deceafed-  Elias  Poiret,  their  own 
brother. 

After  long  arguments,  which  it  is  unneceflary  to  tranferibe  or 
abridge,  the  Court  fuftained  the  libel  againft:  the  Mafter  of  Tar- 
bett, Mowat,  and  Sinclair  ; and  found  the  defences  offered  for 
the  Frenchmen  relevant  to  fet  afide  the  indi<3;ment  againft  the 
latter. 

The  jury  were  Lord  Bargenie,  William  Baillie  of  Laming- 
ton,  James  Nicolfon  of  Trabroun,  Sir  Robert  Gordon  of  Gordon- 
ftoun,  Thomas  Hay  of  Balhouflle,  Sir  George  Sutty  of  Balgony, 

Sir  William  Ker  of  Greenhead,  John  Keirie  of  Gogar,  John  Scot 
of  Rhynolds-burn,  William  Calderwood  of  Pittedy,  Sir  William 
Binning  of  Wallyfoord,  Sir  James  Fleming  of  Rathobyres,  James 
Scot  of  Bowhill,  Sir  James  Dick  of  Prieftfield,  and  Peter  Wed- 
derburn  of  Gofsford. 

The  prifoners  objedted  to  the  receiving  of  James  de  la  Maffie 
as  a witnefs,  on  account  of  intemperate  expreflions  of  malice 

and 
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1691  and  refentment ; and  the  fadt  being  proved,  the  witnefs  was  re- 
pellcd. 

Chriftlan  Erfkine,  late  fervant  to  John  Brown  vintner,  Kirk- 
gate,  Leith,  depofed,  that  the  Matter  of  Tarbett  went  into  George 
Poiret’s  chamber  after  twelve  at  night,  and  the  deponent  hearing 
a little  noife  in  the  chamber,  went  in  with  a candle,  and  fav/  the 
Matter  of  Tarbett  ttanding  at  George  Poiret’s  bedfide,  and  the  faid 
George  fitting  up  naked  in  his  bed,  the  bed-clothes  at  his  feet, 
his  night  cap  off,  and  a little  drop  of  blood  on  his  cheek.  They 
were  fpeaking  French  together  angry  like ; the  deponent  called 
for  Enfign  Mowat,  who  was  fitting  at  the  fire-fide  in  the  hall, 
for  fhe  thought  him  the  foberett  of  the  company ; at  the  fame 
time,  (he  could  not  pronounce  any  of  them  drunk.  Upon  Mow- 
at and  another  perfon’s  coming  into  the  room,  the  Frenchman 
took  down  his  fword,  which  thefe  two  and  the  Matter  of  Tarbett 
forced  out  of  his  hand.  She  faw  no  blows  at  that  time,  but  en- 
treated Mowat  to  take  the  Matter  of  Tarbett  and  the  other  per- 
fon  out  of  the  room,  which  was  done  accordingly;  and  the  other 
perfon,  ivho  ivas  none  of  the  prifoners^  carried  the  Frenchman’s 
fword  with  him  out  of  the  room  into  the  hall.  Mowat  defired 
the  witnefs  to  keep  the  door  clofe,  and  none  of  them  fhould  come 
back  again.  None  of  them  had  arms  when  they  were  in  the 
Frenchman’s  room,  except  the  fword  which  they  had  wretted 
from  him,  as  mentioned  above.  Soon  after,  the  Matter  of  Tar- 
bett (as  the  deponent  fuppofed)  came  back,  and  rapped  once  or 
twice  at  the  door,  faying,  he  would  be  in,  to  which  fhe  made  no 
anfwer.  But,  before  the  Matter  of  Tarbett  came  again  to  the 
door  and  rapped,  George  Poiret  got  out  of  his  bed,  and  rapped 
with  the  tongs  on  the  roof  of  the  room ; and,  in  as  fhort  fpace 
as  the  Frenchmen  could  put  on  a few  clothes,  they  came  to 
George  Poiret’s  chamber  door,  and  fpoke  French  to  him,  but  did 
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not  enter  his  room,  and  then  went  to  the  hall.  The  deponent  1691 
then  heard  a nolfe  in  the  hall,  and  fome  folk  fpeaking  Scots,  and 
immediately  after  heard  the  ihot  of  a piftol,  and  faw  the 
fmoak,  but  knew  none  of  the  people  where  the  piftol  was  fired 
fave  Ifaac  Poiret,  whom  (he  thereupon  pulled  back,  and  found 
him  with  a drawn  fword  in  his  hand,  his  hand  ftreaming  with 
blood,  and  his  little  finger  almoft  cut  off.  As  (he  was  coming 
back  with  Ifaac  in  order  to  get  him  into  his  brother’s  chamber, 
file  found  a man  under  her  feet  in  the  floor,  which  turned  out 
to  be  Elias  Poiret  lying  dead.  She  faw  a drawn  fword  or  two  in 
the  company,  but  cannot  fpecify  who  held  them.  She  did  not 
fee  the  prifoners  wound  any  of  the  Frenchmen,  or  kill  the  decea- 
fed ; and  the  deceafed’s  fword  was  not  drawn  : Nor  did  fhe  fee 
the  prifoners  in  the  room  after  the  deceafed  was  killed.  When 
Enfign  Mowat  was  brought  into  the  room  where  the  dead  body 
lay,  he  did  not  wax  pale,  as  charged  in  the  indidment,  but  look- 
ed very'well  upon  it,  defired  to  fee  the  body,  and  afked  the  de- 
ponent, If  file  knew  who  killed  him  ? The  deponent  added,  that 
the  Mafter  of  Tarbett  had  feen  a coach  at  the  door,  and  afked 
her  if  it  was  to  hire,  and  to  whom  it  belonged  ? and  fhe  anfwered, 
it  was  hired  by  the  Laird  of  Mey,  who  was  in  the  houfe ; upon 
which  the  Mafter  of  Tarbett  faid,  he  would  fee  him  ; and  fhe 
fhowed  him  into  the  room  accordingly.  The  witriefs  farther 
added,  that  the  occafion  of  the  Mafter  of  Tarbett’s  leaving  the 
fire  fide  where  he  fat,  and  going  into  George  Poiret’s  room,  was 
to  follow  Jean  Thomfon,  whom  he  fuppofed  to  have  gone  into 
that  room.  The  prifoners  had  laid  afide  their  fwords  in  the 
room  where  they  were  to  lodge,  as  had  the  Mafter  of  Tarbett 
his  periwig,  before  they  entered  Poiret’s  room;  and  Sinclair, 
the  other  prifoner,  was  afleep  in  Mey’s  room  an  hour  before  the 
difturbance  happened. 
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1691  Jean  Thomfon,  late  fervant  to  John  Brown  vintner,  aged 
nineteen,  depofed.  That,  on  the  night  libelled,  between  twelve 
and  one,  the  Mafier  of  Tarbett  being  in  her  mafler’s  houfej.and 
calling  for  a drink  of  ale,  defired  the  deponent  to  fit  down  by 
him,  which  Hie  refufed,  but  afterwards  flie  fat  down.  Being 
called  to  draw  ale,  (he  went  to  the  cellar  and  drew  the  ale ; 
when  fhe  came  up,  fhe  did  not  go  into  the  room  where  the  Ma- 
fter  was,  but  fat  down  on  a cheft  at  a bed-fide,  where  the  Ma- 
fier came  and  fat  down  befide  her  ; upon  which  flae  rofe,  went 
into  a room  where  fhe  ufed  to  lie,  and  bolted  the  door  : But 
hearing  a noife  in  George  Poiret’s  room,  fhe  came  to  the  door 
of  that  chamber,  where  fhe  found  Enfign  Mowat,  the  other  fer- 
vant having  before  that  carried  in  a light,  on  account  of  the 
noife.  Mowat  carried  the  Mafier  of  Tarbett  and  another  perfon 
out  of  the  room  in  his  arms  ; and,  when  Mowat  was  thus  ta- 
king them  out,  the  Mafier  of  Tarbett  faid  to  him,  he  nvould go 
back  and  crave  the  gentleman  s pardon.  Soon,  after,  the  French- 
men came  down  flairs,  armed  with  fwords  and  piflols  j their 
fwords  not  drawn  at  that  time.  They  fpoke  to  their  brother 
George,  and  then  went  through  the  hall,  Ifaac  Poiret  having  his 
fword  drawn.  The  Mafter  of  Tarbett  and  Mowat  were  then  in 
the  hall ; fhe  did  not  fee  them  have  any  arms,  nor  affault  the 
Frenchmen.  At  the  fight  of  a drawn  fword,  and  the  command 
of  her  mafier,  who  by  this  time  was  in  the  hall,  fhe  went  out  to 
call  the  guard,  and,  as  fhe  went  down  flairs,  heard  a fhot.  This 
witnefs  concurred  with  the  former  in  depofing,  that,  long  be- 
fore any  diflurbance  happened,  Sinclair,  one  of  the  prifoners, 
was  afleep  in  another  room  ; and  that  the  Mafier  of  Tarbett  and 
Mowat,  on  their  coming  into  the  houfe,  laid  afide  their  fwords 
in  the  room  where  they  were  to  fleep. 
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John  Brown  vintner  depofed,  That,  on  the  night  libelled,  he  1691 
was  in  bed  in  a little  room  off  the  hall,  and  knew  nothing  of  the 
difturbance  in  his  houfe  till  Jean  Thomfon  rapped  at  his  door. 

On  this  he  rofe  haffily,  and  heard  a great  nolfe  and  crying  in  the 
hall  ; and,  when  he  came  there,  he  found  Elias  Poiret  lying 
dead,  and  nobody  in  the  room  befide  him  but  Chriftian  Erikine. 

He  went  inftantly  to  call  the  guard  ; and,  on  his  return,  when 
they  w'ere  removing  the  body,  he  found  a piftol  in  the  floor, 
flapped  and  charged,  and  a fword  in  the  fcabbard.  As  he  re- 
turned  from  calling  the  guard,  he  raifed  feveral  of  the  neigh- 
bours ; one  of  them,  Robert  Aitchelbn, ‘told  him  he  had  feen 
one  of  the  murderers  pafs.  Upon  this  the  witnefs  took  a candle 
and  lanthorn  to  a fore-flair,  where  Altchefon  faid  the  murderer 
was,  and  there  he  found  Enfign  Mowat,  {landing  behind  a deal, 
on  a knocking- flone  * under  the  fore-flair.  He  was  defired  to 
come  <out,  but  made  no  reply  for  a good  fpace.  The  company 
and  conflables  then  prefented  mufkets  to  him,  upon  which  he 
came  out,  and  the  company  and  conflables  took  a fword  from 
him,  which  they  delivered  to  the  deponent,  w'ho,  however,  did 
not  fee  the  fword  taken  from  him,  he  -being  furrounded  by  the 
people.  The  fword  was  naked,  much  bent,  and  bloody  both  in 
blade  and  hilt.  The  witnefs  ordered  the  conflables  to  carry 
Mowat  flraight  to  prifon  ; and,  next  day,  when  he  went  with 
the  magiflrates  to  the  prifon,  >he  faw  Mowat’s  right  hand  with  a 
wound  on  it.  He.  was  alfo  prefent  when  the  furgeon  compared 
this  fword  wdth  the  hole  in  the  deceafed’s  coat,  and  the  orifice 
of  the  w’ound  : It  correfponded  with  the  hole  in  the  coat,  and 
the  furgeon  faid  it  did  the  fame  with  the  wound.  The  witnefs 
-added,  that  the  Matter  of  Tarbett  came  to  his  houfe,  on  hearing 

^ that 

* A knocking-ftone  is  a ftone  mortar,  formerly  much  ufed  by  the  commow 
people  for  beating  the  hulk  off  barley  ere  they  put  it  in  the  pot. 
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1691  that  the  Laird  of  Mey  and  Mowat  were  there  ; that  the  coach 
being  gone  and  the  night  rainy,  he  refolved  to  ftay  and  lie  with 
Mey,  the  deponent  having  no  other  bed  for  him.  The  Matter 
of  Tarbett  ordered  his  fervant  to  go  to  his  lodgings,  and  tell  that 
he  was  not  to  be  at  home,  and  to  bring  him'  clean  linens  next 
morning. 

Andrew  Fairbairn  depofed,  he  was  with  the  conttables  when 
Mowat  was  feized  ; he  came  not  out  till  the  mufkets  were  pre- 
fented.  He  faid  he  was  an  unarmed  man,  but  on  fearching 
him  they  found  a drawn  fword  under  his  coat.  The  fword  was 
- bloody  from  hilt  to  point,  and  was  much  bent,  and  there  was 
blood  on  Mowat’s  fleeves.  When  Mowat  heard  that  a man  was 
killed,  he  defired  to  fee  the  body,  for  what  caufe  the  deponent 
knows  not.  On  feeing  it,  Mowat  faid,  ‘ God  knows  who  has 
‘ done  it,’  and  there  was  no  emotion  or  palenefs  vifible  in  his 
countenance.  When  the  Matter  of  Tarbett  was  carried  prifoner 
before  the  coriimandant,  he  was  fo  apprehenfive  of  bodily  harm 
from  the  Frenchmen,  that  a ttronger  guard  was  fent  for,  to  prote<5t 
him  from  their  fury. 

Robert  Aitchefon  faw  the  prifoner  Mowat  come  out  below  the 
forettair  when  defired,  did  not  hear  him  fay  he  was  an  unarmed 
man,  but  faw  the  bloody  fword  taken  from  him.  The  witnefs 
fuppofed  the  blood  to  proceed  from  a wound  in  his  hand. — 
James  Johntton  faw  the  bloody  fword  taken  from  Mowat,  and 
imputed  the  blood  to  the  fame  caufe. 

Robert  Brown  furgeon  depofed,  he  was  called  by  the  magi- 
ttrates  of  Leith,  on  the  morning  after  the  murder,  to  infpeCt  the 
wound.  The.  hole  in  the  coat  correfponded  with  the  fword  pro- 
duced j.. 
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duced  ; but  as  for  the  wound  he  could  only  fay,  that  the  di-  1691 
menfion  and  figure  of  wounds  alter  and  contrad  after  ten  or  ’ — ^ 
twelve  hours. 

The  jury,  by  the  mouth  of  Sir  William  Kerr  chancellor,  found 
none  of  the  crimes  proved. 

Although  I am  perfuaded  that  an  intelligent  jury  in  thefe  days 
would  acquit  the  prifoners,  yet  the  verdid  in  thofe  times  was 
very  uncommon,  and  I am  by  no  means  certain  upon  what 
principle  it  proceeded.  The  jury  could  hardly  refufe  a clear  alTent 
to  this  propolition,  that  it  was  iVJowat  who  killed  Elias  Poiret. 

The  matter  of  Farbett  was  the  firtt  aggreflbr  in  the  fcuffle,  and 
his  alTault  on  George  Poiret  was  fuch  as  would  have  excufed 
any  immediate  ad  of  violence  with  which  Poiret  could  have  re- 
pelled it.  But  the  lituation  of  the  Frenchmen,  and  that  of  the 
prifoners,  came  to  be  reverfed  the  moment  that  they  fallied  forth 
of  George  Poiret’s  room,  entered  the  hall,  and  aflaulted  the  pri- 
foners with  fword  and  pittol. — As  the  prifoners  were  then  in 
adual,  and  imminent  peril  of  their  lives,  1 apprehend,  that, 
fuppoling  the  killing  to  be  ettablifhed  in  the  ciearett  manner, 
the  prifoners  were  entitled  to  an  acquittal,  on  the  plea  of  felf 
defence. 


fohn  Gillefpie  Merchant  in  Glafgovj,  John  Anderfon  of  Dove^- 
hill,  and  Robert  Stevenjon  Glazier  in  Glafgovo,  jor  the 
murder  of  Major  fames  Menzies, 


The  prifoners  were  profecuted  at  the  inftance  of  Henry 
Fletcher,  brother  to  the  J.aird  of  Salron,  neareft  of  kin 
to  the  deceafed,  of  Lieutenant  Colonel  Hume,  for  the  intereft 
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1694  of  h!s  Majefty’s  forces,  and  of  his  Majefty’s  advocate.  It 
was  charged  in  the  indiflment  that  the  prifoners  having 
conceived  mortal  hatred  at  the  deceafed,  did,  on  the  19th  of 
Odober  preceding,  enter  a garden  upon  the  lands  of  Rainfield, 
where  they  underftood  the  deceafed  was  walking,  and  upon  fee- 
ing him,  they,  or  one  or  other  of  them,  did  difcharge  guns  and 
piftols  at  him,  and  alfo  ftruck  him  a blow  on  the  head,  which 
fradured  his  fcull,  of  one  or  other  of  which  wounds  he  in- 
ftantly  expired. — Or,  at  leaft,  that  they  were  guilty,  art  and  part 
of  this  murder. 

The  defence  ftated  for  the  prifoners  was,  that,  in  Odober  laft, 
in  abfence  of  the  Colonel  and  Lieutenant  Colonel  ; Lord  Lind- 
fay’s  regiment,  then  quartered  at  Glafgow,  was  commanded  by 
the  deceafed  Major  Menzies : That  the  Major  fummarily  appre- 
hended feveral  inhabitants,  burgeifes  of  Glafgow,  and  kept  them 
• in  cuftody  of  the  military  on  pretence  of  their  being  deferters,  . 
but  who  really  were  not  fuch  : That  complaint  having  been 
made  to  the  magiftrates  by  the  perfons  confined  ; they  defired 
the  Major  to  bring  thefe  perfons  before  them,  that  the  complaint 
might  be  tried  conform  to  the  ad  of  Privy  Council,  i6th  De- 
cember 1692,  but  the  Major  abfolutely  refufed  to  comply  with 
their  defire.  The  magiftrates  iffued  a formal  edid,  requiring 
him  to  produce  the  complainers,  but  this  alfo  he  treated  with  the 
moft  pointed  contempt.  Proceeding  then  with  the  utmofl; 
gentlenefs,  they  demanded  a conference,  to  which  the  Major 
having  confented,  the  provoft,  two  of  the  bailies,  and  Mr  Ro- 
bert Park  tov/n-clerk,  met  with  Major  Menzies  and  three  Cap- 
tains of  his  regiment,  in  the  town-clerk’s  chamber.  The  con- 
ference began  with  the  provoft’s  deftring  of  the  Major  that  the 

prifoners. 

^ Records  of  Jufticiary,  24tb,  27th,  31  ft  . December  1694.  2d  January  1695. 
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prifoners  might  be  brought  before  them,  and  Mr  Park,  the  1694 
town-clerk,  in  a very  civil  manner, joined  in- the  requeft.  Upon 
this,  an  altercation  between  the  Major  and  the  town- clerk  took 
place  ; the  Major  gave  him  bad  language,  and  ftruck  him  with 
a cane,  he,  the  town-clerk,  having  no  weapon  in  his.  hand.  .On 
this  they  wreftled,  and  being  feparated  by  the  company,  and 
while  the  town-clerk  was  held  by  Captain  Jarvais  of  Lord  Lind- 
fay’s  regiment,  the  Major  drew  his  fword,  and  run  the  town- 
clerk  through  the  body,  of  which  he  died  inftantly.  I'he 
Major  marched  off  fword  in  hand,  repaired  to  the  guard-houfe, 
ordered  his  men  to  charge  their  mufkets,  drew  them  up  acrofs 
the  ftreet  three  file  deep,  and  fet  them  to  guard  paifes  in  order 
to  favour  his  efcape,  mounted  horfe  and  fled. 

Upon  this,  Mr  Francis  Montgomery,  one  of  the  Lords  of 
Privy  Council,  ordered,  fuch  of  the  inhabitants  as  could  be  foon- 
eft  got  ready,  to  purfue  and  apprehend  the  murderer.  In  obe- 
dience to  this  order,  the  prifoners  went  in  purfuit  of  the  Major, 
came  to  a garden  at  Rainfield,  where  they  were  informed  he 
fkulked.  On  coming  up  to  him,  they  charged  him  with  the 
murder  of  the  town-clerk,  and  defired  him  to  yield  himfelf  pri- 
foner ; but  this  he  refufed,  and  oppofed  them  with  a drawn 
fword,  upon  w'hich  he  w’^as  killed.  Various  arguments  in  point 
of  law  were  alfo  offered  for  the  prifoners,  and  much  cafuiftry 
was  likewife  advanced  for  the  profe'cutors.  l^hefe  debates  oc- 
cupy fifty  pages  folio  of  the. criminal  record  ; but  it  were  fuper- 
fluous,  or  improper,  to  ftate  them  here. 

The  Court  fuftained  the  indiaraent  againft  the  prifoners,  as  re- 
levant to  infer  the  pain  of  death  : But  they  alfo  fuftained  this- 
defence  as  fufficient  entirely  to  caft  the  indidment,  viz’,  that  they 
gurfued  the  Major  by  order  of  a Privy  Counfellor,  or  of  the  ma- 

giftrates:- 
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1694  giftrates  of  Glafgow,  proceeding  upon  the  notoriety  of  the  mur- 
der;  unlefs  the  profecutors  fhoiild  prove  that  the  Major  offered 
to  furrender  himfelf  before  attacked  by  the  prifoners.  This  again 
they  fuftained  relevant  to  fet  afide  the  defence,  in  refpeft  to  fuch 
of  the  prifoners  only,  as  did  actually  kill,  or  give  command  to 
kill  the  Major;  but  by  no  means  to  infer  art  and  part  agaiiift  any 
of  the  other  prifoners,  they  being  verfantes  in  iicito, 

THE  PROOF. 

Robert  Pollock  younger  of  Milnbourne  depofed,  he  was  at  Rain- 
field  on  the  19th  of  October  laft,  where  he  faw  the  three  prifon- 
ers,  but  none  of  them  had  arms  except  Dovehill,  who  had  a ca- 
rabine, but  it  was  not  he  who  killed  the  Major,  for  the  former 
was  (landing  with  the  witnefs  at  the  garden  door  when  they 
heard  the  (hot.  Upon  going  up  to  the  place,  they  faw  the  Ma- 
jor lying  on  his  back  dead,  his  face  bleeding,  and  a drawn  fvvord 
in  his  hand  acrofs  his  bread.  Afterwards,  when  they  came  to 
Renfrew,  he  heard  the  prifoner,  Gillefpie,  acknowledge  he  (hot 
the  Major ; but  the  witnefs  did  not  fee  him  have  any  fire  arms 
in  his  hand,  nor  did  he  fee  Gillefpie  either  receive  from,  or  re- 
turn any  arms  to  Dovehill.  When  Gillefpie  firft  acknowledged 
that  he  (liot  the  Major,  he  did  not  fpeak  of  the  latter’s  having 
made  any  refidance ; but,  after  he  was  taken  into  cudody,  he  de- 
clared, that,  if  he  had  not  done  the  thing  he  did,  the  Major 
would  have  run  him  through  the  body. 

Peter  Paterfon,  late  bailie  of  Renfrew,  went  with  the  three 
prifoneis  into  the  garden  of  Rainfield  the  night  Major  Menzies 
was  killed;  is  uncertain  whether  all  of  the  prifoners  had  arms, 
only  that  Dovehill  had  one  or  two  piftols.  He  did  not  fee  Dove- 
hill 
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hill  give  a piftol  to  Gillefple,  but,  after  the  Major  was  killed,  faw  1694 
Gillefple  deliver  a piftol  to  Dovehill,  faying,  ‘ there  is  your  piftol.’ 
Dovehill  and  young  Milnbourne,  a former  witnefs,  ftood  at  the 
garden  door,  while  the  deponent  going  forward  with  the 
two  other  prifoners,  Gillefple  and  SteVenfpn,,  came  up  with  the 
Major,  and  one  of  them  faid  to  the  deponent,  ‘ Bailie,  here  is  a 
‘ man.’  The  man  called  out,  ‘ Wliat  is  the  matter,  Sir?’  to  which, 
the  witnefs  anfwered,  there  was  a man  flain  in  Glafgow  ; that  the 
flayer  was  fuppofed  to  be  fkulking  hereabout,  ‘ and  if  you  be  the 
‘ man,  God  Almighty  forgive  you.’  The  perfon  replied,  ‘ it  is 
‘ none  of  your  bufinefs.’  One  of  the  prifoners  then  called  out, 

‘ Dovehill,  here  is  the  man.’  The  Major  cried -with  an  oath, 

‘ What  have  the  rafcals  ado  with  me  j’  immediately  drew  his 
fword,  and  advanced  upon  them  in  great  rage;  the  deponent  and 
the  prifoners  retreated  ; he  then  heard  a fhot,  but  knows  not 
whether  it  came  from  Gillefpie  or  Stevenfon.  When  he  return- 
ed, he  faw  the  Major  lying  on  his  back  dead,  and  his  fword  in 
his  hand,  lying  acrofs  his  breaft. 

Captain  Jarvais  of  Lord  Lindefay’s  regiment,  a witnefs  adduced 
for  the  prifoners,  was  prefent  at  the  conference  between  the  Provoft 
of  Glafgow  and  Major  Menzies.  He  heard  the  Major  called  the 
town-clerk  ‘ a fool,  and  the  clerk  anfwered  him,  ‘ he  was  but  an 
‘ afs.’  Upon  this  the  Major  ftruck  the  clerk  over  the  head  with 
his  cane,  and  the  clerk  returned  a very  fevere  blow  with  his  fift. 

The  company  feparated  them,  and  the  Major  drew  his  fword, 
made  a thruft  at  the  clerk,  who  immediately  cried  out  he  was 
wounded,  and  clapped  his  hand  on  the  wound  ; and,  as  he"  was 
going  to  another  roonj,  the  deponent  faw  the  clerk  fall,  and  lie 
on  the  floor.  The  witnefs  went  to  the  guard  houfe,  but  found 
the  Major  w^as  fled.  The  clerk  had  no  arms. 
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1694  xSImon  Tennent,  one  of  the  bailies  of  Glafgow,  heard  the 
Major  call  the  town  clerk  a fool,  and  the  town-clerk  call  the 
^ Major  an  afs  ; fa w the  Major  ftrike  the  former  with  his  cane. 
The  parties  then  grappled,  and  were  feparated,  when  the  depo- 
nent faw  the  glance  of  a fword  pointed  towards  the  clerk,  who 
immediately  cried  out,  * a furgeon,’  and  died  in  about  feven  mi- 
nutes. He  was  told  by  all  the  company  it  was  the  Major  who 
killed  the  clerk  ; and  the  latter,  at  the  time  of  his  death,  had  no 
arms,  not  even  a ftaff,  in  his  hand.  James  Gemmill,  junior, 
merchant  in  Glafgow,  on  the  day  Mr  Park  was  killed,  faw  the 
Major  come  out  of  his,  the  town-clerk’s  chamber,  in  hafte,  wanting 
his  wig,  and  his  fword  dr^wn;  faw  him  wipe  his  fword  with  the 
lap  of  his  coat,  and  return  it  into  its  fcabbard.  Before  the  Ma- 
jor could  arrive  at  the  guard-houfe,  whither  he  was  going,  the 
deponent  heard  that  the  clerk  was  wounded,  and  then  was  told 
he  was  dead. 

Captain  Lindefay,  of  Lord  Lindefay’s  regiment,  was  prefent  at 
the  fcufflle  between  Major  Menzies  and  the  town-clerk;  faw  the 
Major’s  arm  in  the  attitude  of  pufhing  with  a fword  ; and,  im- 
mediately after  the  lounge,  the  cletk  cried  he  was  wounded.  The 
former  left  the  room  without  his  wig ; the  deponent  took  up  the 
wig  and  followed,  accompanying  the  Major  to  the  Gorballs, 
where  he  took  horfe  and  fled. 

William  Napier,  provoft  of  Glafgow,  was  in  the  town- clerk’s 
chamber  the  day  he  was  killed.  Upon  the  notoriety  of  the  mur- 
der and  flight,  he  gave  orders  to  the  three  prifoners  to  purfue  and 
apprehend  the  Major. — Mr  Francis  Montgomery,  one  of  the 
Lords  of  Privy  Council,  depofed,  that,  on  the  day  of  the  murder, 
he  was  applied  to  by  the  Provoft  and  Magiftrates  of  Glafgow,  to 
concur  with  them  in  fecuring  the  peace  of  the  city,  which  was 

in 
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in  an  uproar.  The  deponent  went  to  the  town-clerk^s  chamber,  1694 
whofe  dead  body  he  found  lying  on  the  floor,  and  every  body 
crying  that  Major  Menzies  was  the  murderer.  The  deponent 
concurred  with  the  Magiftrates,  in  ordering  Dovehill,  then  in  the 
room,  to  take  fome  of  the  honed  town’s- folk  along  with  him, 
and  to  purfue  and  apprehend  the  murderer  ; upon  which  the 
people  difperfed  peaceably. 

The  jury  unanlmoufly  found  the  Indldiment  not  proved  ; 
found  the  prlfoners  defence  in  terms  of  the  interlocutor  proved  ; 
and  found  it  not  proved  that  the  Major  offered  to  furrender  him- 
felf;  upon  which  the  prifoners  were  difiniffed  from  the  bar. — 

They  had  little  regard  for  the  Major’s  memory  who  raifed  fo 
abfurd  a profecution. 


George  Gumming  Writer  in  Edinburgh^  for  the  Murder  of 
Patrick  Falconer y Soldier  in  Lord  Lindefay  s Regiment, 

The  indidment  fet  forth,  that  the  prifoner,  being  upon  the  1695 
ftreet  of  Portfburgh,  a fuburb  of  Edinburgh,  on  the  5th  of 
the  preceding  month  of  September,  between  nine  and  ten  at 
night,  the  deceafed  Patrick  Falconer,  and  other  two  foldiers  of 
Lord  Lindefay’s  regiment,  walked  peaceably  by  him  in  the  way 
to  their  quarters  ; when  the  prifoner  gave  the  foldiers  opprobri- 
ous language,  and,  without  any  juft  provocation,  drew  his  fword, 
with  which  he  malicioufly  run  the  deceafed  through  the  body, 
of  which  he  died  within  twenty-four  hours. 


Y 


The 


MURDER. 


170 

1 695  The  parties  were  pretty  much  agreed  as  to  the  fa£l;s  which  gave 
rife  to  this  profecution  : That  the  prifoner,  entertaining  a notion 
that  the  foldiers  had  made  a rude  anfwer  to  his  companions,  who 
inquired  of  them  what  o’clock  it  was,  gave  the  foldiers  abufive 
language,  upon  which  they  went  up  to  him,  and  attacked  him 
with  their  drawn  bayonets  * : That  the  prifoner  received  them 
with  a drawn  fwora,  and,  after  fome  fkirmifliing,  killed  the  de- 
ceafed. 

Defences  were  made  by  the  prifoner’s  counfel,  and  anfwers  by 
the  public  profecutor  ; but  as,  in  a fubfequent  trial 'f',  I fliall  have 
occafion  to  treat  as  fully  as  the  nature  of  this  work  will  admit, 
of  the  diftindlion  between  murder  and  manflaughter  by  the  law 
of  Scotland,  of  culpable  and  cafual  homicide,  of  killing  upon 
provocation,  or  in  felf-defence,  I fhall  here  ftate  only  the  heads 
of  the  defences,  and  anfwers  that  were  made  in  the  courfe  of 
this  trial. — It  was  alledged  for  the  prifoner,  imo^  That  he  enter- 
tained no  malice  prepenfe  againft  the  deceafed  ; and  that  this 
was  but  an  accidental  rencounter  ; 2do,  That  he  killed  the  de- 
ceafed in  felf-defence  ; 3//0,  Whereas,  it  was  argued,  that,  when 
the  deceafed  and  his  fellow  foldiers  advanced  upon  the  prifoner 
j with  drawn  bayonets,  he  fhould  not  have  received  them  with  a 
1 drawn  fword,  but  fhould  have  endeavoured  to  appeafe 'their  fury, 
or  fhould  have  fled  ; it  was  anfvrered,  that  argument  and  entreaty 
were  very  unequal  weapons  to  contend  with  pointed  fteel  ; and 
that  there  was  no  obligation  on  the  prifoner  to  fly. — It  was 
replied  by  his  Majefty’s  Advocate,  that  there  was  no  necefTityfor 
charging  the  murder  to  have  been  premeditated ; for  manflaugh- 
ter, in  the.  ^ye  of  the  law,  did  in  itfelf  imply  guile  and  malice, 

unlefs 

* Rec.  of  Juft,  iith,  i8th,  20th,  2iif,  Nov.  1695.  f Trial  of  Car-- 

negie  of  Finhaven,  for  the  murder  of  the  Earl  of  Strathmore. 
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unlefs  the  contrary  was  proved.  2</c!,  That  the  plea  of  felf-  1695 
defence  was  only  competent  to  him  who  fuftained  a wanton  at- 
tack,  not  to  one  w'ho,  by  provoking  language,  had  drawn  the 
attack  upon  himfslf : That  the  prifaner  w'as  the  caufe  of  the 
quarrel,  had  given  rife  to  the  injury,  and  was  thereby  debarred 
from  pleading  felf- defence  againft  an  affauit  inftigated  by  his  own 
inlolence. 


THE  PROOF. 

James  Porteous,  apothecary  in  Edinburgh,  depofed,  that,  in 
the  beginning  of  September  laft,  he  was  one  evening  in  the 
ftreet  of  Portfburgh,  between  nine  and  ten  o’clock,  in  company 
with  three  other  perfons,  of  whom  the  prifoner  w'as  one.  The 
prifoner  went  to  a houle  to  call  for  his  cloak,  and  the  deceafed, 
with  twm  other  foldiers,  came  up  wuth  the  deponent  and  his 
companions,  who  afked  at  them  ‘ what  o’clock  it  was  ?’  He 
cannot  be  pofitive  what  anfwer  they  made  ; but  the  prifDner, 
who  was  a little  way  behind  them,  called  the  foldiers  fons  of 
whores  and  fons  of  bitches.  The  foldiers  afked  what  he  faid, 
and  he  repeated  the  words,  calling,  at  the  fame  time,  to  his 
companions  to  beat  the  foldiers.  The  foldiers  then  drew  their 
bayonets,  palTed  by  the  deponent  and  his  companions,  and  weut 
up  to  the  prifoner,  who  advanced  to  them,  and,  when  he  was 
within  fword’s  length  of  them,  drew  it  ; and,  w'ithin  a quarter 
of  an  hour,  the  deponent  heard  one  cry.  Murder  ! That  fame 
evening  he  called  at  the  prifoner’s  lodging,  w'hom  he  found  in 
deep  concern,  declaring  he  had  given  the  foldier  a ftab,  and  he 
was  afraid  it  would  prove  mortal ; At  the  fame  time  he  drew  his 
fword,  and  fpit  upon  it,  endeavouring  to  wipe  the  blood  off  it. 
The  prifoner  came  next  morning  to  the  deponent’s  chamber, 
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1695  told  him  he  had  been  at  Lauriefton,  and  there  was  very  bad 
news  ; the  foldier  Vv’as  dead. 

John  Hall  writer  in  Edinburgh  was  returning  from  the  coun- 
try one  evening  in  the  beginning  of  September,  with  the  pri- 
loner  and  other  two  comrades.  When  they  came  nigh  the  Weft 
Port,  the  prifoner  went  to  a houfe  for  his  cloak.  In  the  mean 
time  three  foldiers  came  up  with  the  deponent  and  his  compa- 
nions. He  cannot  be  fure  what  anfwer  the  foldiers  made,  when 
afked  what  o’clock  it  was  ; but  the  prifoner  called  out  to  them, 

‘ Ye  fons  of  whores,  what  anfwer  is  that  to  give  to  gentlemen  ?’ 
On  this  the  foldiers  drew  their  bayonets,  pafled  the  witnefs,  and 
went  up  to  the  prifoner.  In  a little  he  heard  the  clafhing  and 
faw  the  glancing  of  fwords  ; upon  which  he  went  up  to  the 
combatants,  and  relieved  hhe  prifoner  of  one  of  the  foldiers  with 
whom  he  was  engaged  ; and,  very  foon  after,  he  heard  one  cry 
Murder  ! He  then  went  off ; and,  in  his  way,  he  called  at 
the  houfe  of  one  Widow  Lindefay,  who  told  him  that  the  prifon- 
er had  been  there  with  his  fword  drawn,  and  had  left  word,  that 
he  had  gone  home,  whither  the  witnefs  followed  him.  He  found  - 
him  fitting  penfive  and  exceeding  forrowful,  expreffing  his  fears 
that  the  foldier  had  got  a mortal  wound.  The  deponent  faw 
blood  on  his  fword,  went  with  him  next  day  to  Lauriefton,  and, 
when  they,  heard  that  the  foldier  was  dead,  the  prifoner  clapped 
his  hand  on  his  thigh,  and  was  greatly  agitated. 

Two  furgeons  fwore,  that,  upon  being  called  to  the  deceafed, 
they  found  him  run  through  the  body  with  a fmall  fword  ; that 
the  wound  was  mortal,  and  he  died  of  it  next  day^ 

The  jury  returned  this  verdidt : ‘ They,  all  in  one  voice,  find 
* proven,  that  fome  words  falling  out  between  George  Cum- 
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‘ ming  the  pannel  * and  three  foldiers,  in  the  Weft  Port,  in  the  1695 
‘.month  of  September  laft,  the  foldiers  drenv  their  bayonets,  and 

* advanced  to  the  /aid  George^  ivho,  vuhen  the  foldiers  were  wit  h- 
‘ in  the  length  of  his  fwordt  drew  the  fame-,  and,  defending  him- 
‘ felf,  Patrick  Falconer,  one  of  the  three  foldiers,  was  killed  ; 

* whereby  the  aflize  finds  the  pannel  guilty  of  manflaughter.’ 

The  Court  fentenced  THE  PRISONER  TO  BE  HANGED, 

AND  HIS  PERSONAL  ESTATE  TO  BE  FORFEITED. 


To  condemn  an  innocent  man  to  death,  by  the  fentence,  and' 
forms  of  law,  has  ever  been  looked  upon  as  one  of  the  greateft 
moral  evils.  From  the  general  averfion  of  mankind  to  inflicft 
undefervedly  the  pain,  and,  what  is  infinitely  worfe,  the  igno- 
miny of  a public  death,  I hope  it  is  a cafe  which  has  rarely  hap- 
pened, except  through  the  bloody  minifters  of  clerical  fuperfti- 
tion,  and  imperial  power  ; the  laft  of  which  makes  a fport  of 
life  and  liberty  ; while  the  firft  claims  a ftill  wider  dominion 
over  life,  liberty,  and  underftanding  ; over  liberty  not  only  of 
aDion,  but  of  thought. 

To  maintain  that  there  is  no  difference,  in  the  degree  of  mo- 
ral turpitude,  between  a deliberate  murder,  and  a rencounter 
originating  from  fudden  provocation  and  terminating  in  death, 
is  to  contradict  the  perceptions  of  the  underftanding,  and  the 
feelings  of  the  heart  ; And  it  does  not  appear  that,  in  this  ar- 
ticle, the  old  law  of  Scotland  was  repugnant  to  our  judgment  or 
our  feelings.  The  abfurd  propofition,  that  there  is  no  diliinc- 
tion  between  murder  and  manflaughter,  between  deliberate  af- 
faffination  and  killing  of  a fuddenty,  appears  to  be  of  no  older 
date  than  the  Reftoration.  At  that  period  our  courts  of  law  be- 
came- 
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1695  came  highly  tyrannical  ; and  thofe  which  poflefled  a criminal 
jurifdidion  difplayed  what,  Indeed,  was  no  novelty  in  this  coun- 
try, a very  fanguinary  fpirit.  A celebrated  lawyer  *,  who  fcru- 
pled  not  to  facrifice  abilities  and  principle  at  the  fhrine  of  defpo- 
tifm,  has  left  a fpecimen  of  his  attempt  entirely  to  fet  afide  trial  f 
by  jury.  The  mode  of  proceedings  in  our  criminal  courts,  in 
the  tyrannical  and  turbulent  reign  of  Charles  II.  by  the  ad- 
drefs  of  the  King’s  counlel,  underwent  a material  innovation. 
In  our  records  previous  to  this  aera,  juries  are  found  to  have  re- 
turned a general  verdidf  of  guilty ^ ox  not  guilty  ; the  words  of 
ftile  were,  ‘ fylit  culpable  and  con’viEi^  or,  ‘ clean  and  acquit » 
But,  after  the  Reftoration,  profecutions  became  fo  frequent  a- ' 
gainft  rebels,  covenanters,  and  attendants  upon  conventicles,  that 
it  was  matter  of  difficulty  to  get  a jury  to  find  a verdidl  againft 
a ftate  criminal,  particularly  an  attendant  upon  conventicles. 
His  Majefty’s  Advocate,  to  evade  this  rekuflance,  fell  upon  a 
device  which  almoft  totally  annihilated  the  powers  and  purpofes 
of  a jury.  It  was,  to  introduce  a dodlrine,  that,  in  no  cafe 
whatever,  the  jury  had  a right  to  exercife  their  judgment  upon 
any  point,  except  the  evidence  relating  to  the  different  fadls 
charged  in  the  indidlment  : That,  in  every  cafe,  they  w^ere  to 
decide  merely  upon  the  fad;  ; and  that  it  was  the  province  of  the 
judges  to  determine  the  import  of  their  verdid,  in  the  fcale  of 
guilt,  from  a capital  crime  down  to  pure  innocence : That, 
therefore,  it  was  the  bufinefs  of  the  jury  not  to  find  s[uilty  or 
not  guilty.,  but  proved,  or  not  proved ; and  to  apply  fijch  findings 
to  the  different  charges,  trifling  or  important,  exhibited  in  the 
indidment. 

The 
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The  lawyers  for  the  Crown  devlfed  another  expedient  which  1695 
degraded  jurymen  from  the  palladium  of  liberty,  to  a fenfelefs 
inftrument  of  tyranny  ; an  expedient  which  veiled  the  power  of 
conviding  in  the  judges,  when  the  jury  doubted  not  only  of 
the  criminality  of  the  fadi,  but  even  of  the  fadi  itfelf.  For  this 
purpofe  they  drew  up  their  indidlments  very  circumllantially, 
not  only  Hating  the  crime,  but  alfo  the  minute  tadts,  trifling  or 
important,  from  which  they  inferred  the  prifoners  guilt  ; and, 
upon  thefe  indidlments,  the  Court  ul'ed  to  pronounce  an  interlo- 
cutor, finding  either  the  crime  in  general,  or  the  fadls  and  cir- 
cumftances  fpecially  libelled,  relevant  to  infer  the  pains  of  laW, 
When  it  was  fufpefled  that  a jury  would  fcruple  to  find  a crime 
in  general  proved,  they  were  required  to  return  a fpecial  ojerdidl. 
Accordingly,  they  were  often  weak  enough  to  return  a verdidl 
finding  proved  a long  chain  of  circumftances  fpecified  in  the  in- 
didlment,  leaving  it  entirely  in  the  breaft  of  the  judges  to  de*- 
termine  whether  thefe  circumftances  did  eftablifh  the  fadl  libel- 
led. 

Thus,  in  the  trial  of  Robert  CarmicTiael  fchoolmafter,  for  the 
murder  of  one  of  his  fcholars,  a fon  of  Douglas  of  Dornock,  it 
was  proved  that  the  boy  was  in  perfedl  health  at  two  in  the  af-. 
ternoon,  when  he  went  to  fchool,  and  that  before  three  he  was 
carried  out  of  it  dead.  It  was  found  by  the  jury  that  the  prifoii- 
er  did  three  times  fucceftively  make  the  deceafed  be  held  up, 
and  feverely  lafhed  him  on  the  back  and  hips,  ‘ and  in  rage  and 
‘ fury,  did  drag  him  from  his  delk,  and  did  beat  him  with  hi’s 
‘ hand  upon  the  head  and  back,,  with  heavy  and  fore  ftrokes, 

*-  and  after  he  was  out  of  his  hands  he  immediately  died.’  That, 
after  the  boy’s  death,  the  fide  of  his  head  was  fwelled,  and 
there  were  livid  marks  on  it;  and  the  mark  of  marty  ftripcs  on 
his  back  and  thighs.— Although  thefe  circumftances,  as  well  as 
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1695  ^ rattling  noife  in  his  bread  upon  the  third  beating,  and  a good 
quantity  of  blood  being  found  under  his  body  after  death,  (which 
had  iffued  from,  the  ftripes  on  his  back),  afford  complete  convic- 
tion* that  he  died  of  the  beating ; yet  the  lenity  of  th'e  Court  in  this 
inftance  feemed  to  increafe  with  the  barbarity  of  the  criminal, 
for  they  only  fentenced  him— /o  receive  /even  /ripes^  and  to  be 
hanijhed  Scotland  for  life  f. 

It  is  obvious,  that,  from  the  moment  thefe  iniquitous  do<drines 
■were  acquiefced  in,  the  palladium  of  liberty  was  gone.  FaEis 
might  be  charged,  of  which  the  guilt,  or  degree  of  guilt,  de- 
pended folely  upon  the  intention  which  direded  them.  A faid 
might  be  indifputable  ; yet  the  intention  of  the  accufed  might 
be  juftifiable,  or  at  lead  might  not  amount  to  the  degree  of  cri- 
minality charged  in  the  indiidment ; yet  by  this  dodlrine  the  jury 
would  be  mere  cyphers,  the  Court  alone  would  decide. — Fa^s 
of  the  mod  criminal  nature,  circumdances  trifling  or  indifferent, 
might  be  blended  in  one  indidfment ; and,  in  fuch  cafe,  a fpecial 
verdiEl  would  leave  the  prifoner  at  the  mercy  of  the  Court, 
which  it  is  the  grand  purpofe  of  trial  by  jury  to  prevent. — I have 
difcovered  an  indance  of  the  Court’s  atdually  faking  advantage 
of  a circumdance  of  this  fort.  In  the  trial  of  Captain  Douglas, 
and  two  other  men,  for  committing  a rape  on  Chridian  David- 
fon  J,  the  jury  found  ‘ the  violent  ravifhing  Chridian  Davidfon, 
‘ or  bein^  art  and  part  thereof^  not  proven^  But  found,  that,  on 
the  night  libelled.  Captain  Douglafs  left,  for  three  quarters  of  an 
hour,  a company  with  which  he  was  drinking ; and  that,  on  his 
return,  he  told  the  company,  when  challenged  for  his  abfence, 

ut 

* The  body  of  the  deceafed  was  not  opened.  + Records  of  Jufticiary, 

January  15.  j6.  19.  1700.  f Ibid.  8.  22.  23.  Feb.  1697. 
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'ut  virginem  dejiorajfet^  and  fhowed  his  knee  dirtied  with  mud.  1695 

— The  Comt  lined  him  in  300  merks. There  is  another 

cafe  in  which  the  jury  made  an  abfolute  furrender  of  their 
privileges.  In  the  trial  of  Marion  Lawfon  for  child- murder, 
they  found  the  prifoner  not  guilty^  in  rtfpedi  of  710  probation^'  y 
but,  in  refpeft  of  the  prefinnptions^  remit  the  prifoner  to  the  confi- 
deration  of  the  Court. — The  Court  fentenced  her  to  be  whipped 
and  banilhed. 

In  this  cafe  of  Gumming,  there  were  no  circiimftances  to  en- 
title the  Court  to  pronounce  upon  the  prifoner  the  poena  ordina- 
ria^  the  ordinary  penalty  of  murder.  The  verdict  of  the  jury  fet 
forth,  that  fome  words  fell  out  between  the  prifoner  and  the  fol- 
diers ; but  did  not  find  who  gave  rife  to  the  verbal  injury.  But, 
fiippofmg  the  opprobrious  expreflions  ufed  by  the  prifoner  to 
have  proceeded  from  mere  wantonnefs,  I apprehend  it  did  not 
entitle  three  men,  with  drawn  fwords  or  bayonets,  to  aflault  one. 

And  it  cannot  be  maintained,  without  the  height  of  abfurdity, 
that  this  one,  even  after  having  ufed  infolent  language,  was  to 
ftand  tamely  and  have  his  throat  cut  for  his  impertinence.  The 
jury  found  that  the  prifoner,  in  defending  himfelf  killed  the  de~ 
ceafed:  The  Court  condemned  the  prifoner;  therefore^  the  Court 
condemned  a man  to  be  hanged  for  defending  himfelf  The  fame 
judges  who  fat  on  this  trial  f pronounced  the  dreadful  doom  on 
the  youth,  who  atoned  with  his  blood,  for  entertaining,  on  reli- 
gious matters,  opinions  diflbnant  from  thofe  of  the  times. 

How  juries  came  to  recover  their  dignity  and  importance,  will 
be  feen  in  the  fubfequent  trial  of  Carnegie  of  Finhaven. 

Z James 

* Rec.  of  Juft,  ift  Aug.  1662.  f With  the  exception  of  James  Fal- 

coner, Lord  Phefdo,  who  fat  not  on  the  trial  of  Aikenhead^  See  ifra  Blafphemy, 
Aikenhead. 
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James  Carnegie  of  Finhaven,for  the  Murder  of  Charles  Earl 
of  Strathmore 

Counfelfor  the  ProfecutorSyDun-  Counfel  for  the  Prif oner ^ Robert 
can  Forhefs  of  Culloden^  Ffq\  Dundas  of  Arniflon^  Efq;  <^'c. 

bis  Majefys  Advocate^  (^c,  <i^c, 

1728  prifoner  was  profecuted  at  the  inftance  of  Sufanna 

JL  Countefs  of  Strathmore,  relidt  of  the  deceafed,  of  the  Ho- 
nourable James  Lyon  his  brother,  and  neareft  lawful  heir,  and 
of  his  Majefty’s  advocate,  for  the  murder  of  the  Earl  of  Strath- 
more. It  was  charged  againft  the  prifoner  in  the  indidment  f , 
that,  having  a caufelefs  ill-will  at  the  deceafed  Earl  of  Strath- 
more, and  conceiving  deadly  malice  againft  him,  he,  on  the  9th 
day  of  May  preceding,  between  the  hours  of  eight  and  nine  at 
night,  without  the  leaft  provocation  then  given  by  the  Earl,  did 
aflauk  him  with  a drawn  fword,  and  felonioufly  murder  him, 
by  giving  him  a thruft  with  the  fword  into  the  belly,  and  through 
the  inteftines,  till  it  came  out  at  his  back,  whereof  he  died  on 
the  Saturday  after  j or,  at  leaft,  that  he  was  guilty  art  and  part 
of  murder,  or  manflaughter,  or  one  or  other  of  them. 

Long,  learned,  and  Ingenious  pleadings  were  made  on  the 
' conclufion  of  the  indidlment;  the  counfel  for  the  purfuers  main- 
taining, that  it  inferred  the  pains  of  death  ; and  thofe  for  the 
prifoner  contending,  that  it  inferred  but  an  arbitrary  punifhment. 
The  Court  appointed  informations  in  writing  to  be  lodged  on 
both  Tides. 

Subfance 

' ■ * Records  of  Jufticiary,  loth  July,  ift,  2d,  3d,  Auguft  1728.  + This 

cafe  is  publiflied  at  large  in  the  State  Trials,  vol.  9.  p.  26.  It  occupies  35  pag«s 
-folio.  It  is  alfo  publifhed  feparately  in  131  pages  oftavo. 
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Suhjlance  of  the  Purfuers  Information. 

The  information  for  the  purfuer  relates  to  the  defences  ftated, 
viva  vocCy  for  the  prifoner,  and  its  purpofe  is  to  obviate  them. 
It  is  there  contended,  that,  by  the  Mofaick  la\v,  ‘ whofo  fhed- 
‘ deth  man’s  blood,  by  man  fhall  his  blood  be  fhed  That  the 
benefit  of  the  cities  of  refuge  was  only  granted  where  the  killing 
was  merely  accidental,  fince  it  was  declared,  that  ‘ he  who 

* fmites  with  a throwing  ftone,  or  with  a hand-weapon  of  wood 
‘ wherewith  a perfon  may  die,  and  he  dies,  the  murderer  is  fure- 

* ly  to  be  put  to  death  Although  the  argument  is  conclufive, 
that  wherever,  by  the  law  of  Mofes,  capital  punifhments  are  al- 
lowed, fuch  punifhments  are  lawful ; it  is  not  equally  clear,  that 
in  thofe  cafes  where  the  powers  of  the  law  are  fufpended  by  the 
ms  afyliy  afforded  in  the  cities  of  refuge,  which  was  eftablifhed  by 
pofitive  precept,  that,  in  fimilar  cafes,  in  countries  where  no  fuch 
privilege  is  allowed,  no  fuch  precept  eftablifhed,  the  punifhment 
fhould  not  be  capital. 

That,  by  the  civil  law,  daughter,  in  an  affray,  was  punifhable 
by  death,  from  which  neither  paflion  nor  provocation  exempted,, 
which  is  clear  from  It  being  ftated  to  the  Emperor,  whether  a 
hufband,  who,  urged  by  the  vehemence  of  his  grief,  Ihould  kill 
his  wife  caught  In  adultery,  be  punifhable  as  a murderer,  a cafe 
which  could  not  have  needed  a reference,  if  paflion  and  provo- 
cation had  mitigated  the  punifhment. 

There  next  follows  an  elaborate  and  very  lame  argument,  to 
prove,  that,  by  the  old  ftatiite  law  of  Scotland,  little  diftindion 
was  made  between  premeditated  murder y culpable  homicide  and 

Z 2 man^ 

* I embrace  with  great  fatisfaftion  this  opportunity  to  mention,  that  the  Court 
of  Jufticiary  has  now  folemnly  repudiated  this  abfurd  and  Iniquitous  doftrine.  In. 
the  libel  at  the  inftance  of  John  and  William  Stewarts,  againft  Lieutenant  George 

Storey,^ 
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1728  nianjl aught er.  It  is  argued,  that,  by  the  pradice  of  our  crimlual 
Courts,  ftill  lefs  diftinaion  is  made  between  thefe  degrees  of 
guilt.  Indeed,  that,  to  make  any  diflindion  at  all,  is  dirediy 
repugnant  to  ad  22d  Charles  II.  A.  D.  1661,  and  to  the  uni- 
form decifions  of  the  Court  of  Jufticiary  from  that  period  to  the 
prefent.  And  a variety  of  criminal  cafes  in  fupport  of  this  doc- 
trine are  adduced,  which  confirm  it  in  a wide  latitude  of  abfur- 
dity  and  cruelty. — From  all  thefe,  the  following  conclufion  is 
drawn  : ‘ That  neither  the  drunkennefs  of  the  pannel,  (/.  e.  pri- 
‘ foner)  nor  provocation  given  him,  nor  the  fuddenty  upon 
‘ which  the  fad  was  committed,  can  afford  a defence  to  the  pan- 
‘ nel  to  exculpate  the  flaughter,  or  leffen  the  ordinary  punifh- 
‘ raent.’ 

That  the  only  defence  urged  for  the  prifoner  which  was  at  all 
plaufible,  was,  that  intending  to  kill  one  man,  he  had  killed  ano- 
ther; inftead  of  Lyon  of  Bridgetown,  againft  whom  the  blow 
was  direded,  he  had  killed  the  Earl  of  Strathmore.  On  this 
branch  of  the  argument,  the  Information  juftly  concluded  on  the 
authority  of  the  civil  law,  and  of  common  fenfe,  that,  if  the  in- 
tention be  murder,  it  makes  not  the  leaft  difference  that  another 
perfon  than  he  at  whom  it  was  direded  fhall  receive  the  mortal 
blow. 

It  is  next  contended,  that,  by  the  law  of  England,  killing  of 
a fuddenty,  in  many  cafes,  is  deemed  murder;  that,  in  fuch  cafes, 
malice  prepenfe  is  often  prefumed ; and  that  the  fads,  as  ftated 

by 

Storey,  for  the  murder  of  William  Stewart  furgeon  in  Pallley,  the  jurt',  conform  io 
the  recovunetidatioti  of  the  courts  returned  the  following  verdi^l : ‘ All  in  one  voice 
‘ find  the  pannel,  George  Storey,  not  guilty  of  the  murder  libelled ; but,  at  the  fame 
‘ time,  find  him  guilty  of  culpable  homicide! — The  Court  fentenced  the  prifoner. 
Storey,  to  pay  1000  merks  of  ajfythement,  i.  folatiumy  damages,  to  the  private  pro- 
fecutor,  and  to  undergo  eight  months  imprifonment ; Records  of  Jufticiary,  Janu- 
ary 24,  25.  29.  1785. 
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by  the  prifoner,  would  be  fufficient  warrant  for  a verdi£t  of  mur-  1728 
der  by  the  law  and  practice  of  England. 

SuhJIance  of  the  Information  for  the  Prifoner, 

It  fets  out  with  the  declaration  made  by  the  prifoner  at  the 
bar,  when  alked  by  the  Lords  if  guilty  or  not 9 in  thefe  words: 

‘ My  Lords.  1 find  myfelf  accufed  by  this  indidment  of  mali- 
‘ cioufly  murdering  the  Earl  of  Strathmore  ; but,  as  to  any  ill- 
‘ will,  malice,  or  defign  to  hurt  the  Earl,  God  is  my  witnefs  I 
‘ had  none:  On  the  contrary,  I had  all  the  due  regard,  refpcd, 

‘ and  kindnefs,  for  his  Lordfliip,  that  I ever  had  for  any  man.  I 
‘ had  the  misfortune  that  day  to  be  mortally  drunk,  for  which 
‘ I beg  God’s  pardon;  fo  that,  as  I mufl;  anfwer  at  God’s  great 
‘ tribunal,  I do  not  remember  what  happened  after  1 got  the  af- 
‘ front  your  Lordfhips  will  hear  of  from  my  lawyers.  One 

* thing  I am  fure  of,  if  it  fhall  appear  that  I was  the  unlucky 
‘ perfon  who  wounded  the  Earl,  I proteft  before  God,  I would 

* much  rather  that  a fword  had  been  fheathed  in  my  own  bow- 

* els.  And,  further,  I declare,  that  I do  not  fo  much  as  remem- 
‘ ber  that  I faw  the  Earl  after  1 came  out  of  the  kennel,  and  even 
‘ not  fo  much  as  the  drawing  of  my  fword  ; and,  therefore,  I 
‘ cannot  acknowledge  the  libel  as  it  is  libelled.’ 

The  fads  are  then  dated  which  gave  rife  to  this  trial,  viz.  that, 
on  Thurfday  the  9th  of  May,  the  Earl  of  Strathmore,  the  prifon- 
er, and  others,  dined  at  the  houfe  of  a gentleman,  whofe  daugh- 
ter’s funeral  they  had  been  invited  to  witnefs,  and  drank  pretty 
freely  : That,  after  the  funeral,  they  went  to  a tavern  in  Forfar, 
where  they  again  drank  plentifully,  and  the  prifoner  was  much 
overtaken  with  liquor,  and  Mr  Lyon  of  Bridgeton  treated  the 
prifoner  with  infulting  and  impertinent  language  : That  the  Earl 
of  Strathmore  went  to  vifit  the  Lady  Auchter-houfe,  a filler  of 

the 
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1728  the  prifoner’s,  who  accompanied  his  Lordfhip.  Bridgeton  fol- 
lowed  them,  renewed  his  impertinent  language,  prefcribed  to  the 
prifoner  how  he  fhould  difpofe  of  his  daughters  in  marriage,  and 
fettle  his  eftate,  having  no  fons  ; upbraided  him  with  being  in 
debt ; infulted  the  Lady  in  whofe  houfe  they  were,  griping  her 
arm  rudely,  fo  that  Lord  Strathmore  thought  proper  to  break  off 
the  Vifit.  The  prifoner  and  Bridgeton  followed  the  Earl,  and, 
when  they  came  to  the  ftreet,  fome  words  paffed;  and  Bridgeton, 
fpeaking  of  the  prifoner,  faid,  ‘ God  damn  him^  then  took  him  by 
the  bread,  and  pufhed  him  over  head  and  ears  into  a dirty  ken- 
nel two  feet  deep,  where,  in  his  drunken  condition,  he  might 
have  been  fuffocated,  had  not  a fervant  of  the  Earl’s  helped  him 
out,  which  fervant  expreffed,  at  the  fame  time,  his  indignation  at 
Bridgeton  in  thefe  words,  ‘ Sir,  though  you  be  a gentleman,  you 
‘ are  uncivil  That  Bridgeton  walked  off,  turned  about  to  the 
prifoner,  and  folding  his  arms  acrofs  his  bread,  laughed  him  to 
fcorn.  The  prifoner  then,  being  recovered  out  of  the  kennel, 
drew  his  fword,  and  with  a daggering  pace  advanced  to  Bridge- 
ton,  and  made  a pudi  at  him,  when  the  Earl  hadily  turning  a- 
bout,  and  pufhing  Bridgeton  afide,  received  the  fatal  wound. 

From  this  date  of  fads,  the  counfel  for  the  prifoner  propofed 
this  defence,  \mo.  That  killing  is  not  murder,  unlefs  forethought 
malice  againd  the  perfon  killed  be  either  proved  or  prefumed ; 
That  neither  of  thefe  was  the  prefent  cafe,  for  no  antecedent  ma- 
lice was  charged  againd  the  prifoner  in  the  indidment,  fo  could 
not  be  proved,  and  the  circumdances  of  the  fad  excluded  ma- 
lice from  being for  it  was  charged  that  the  pufh  was 
aimed  at  Bridgeton,  not  at  the  deceafed  ; confequently  no  malice 
could  be  prefumed  to  be  entertained  by  the  prifoner,  towards  a 
perfon  againd  whom  the  blow  was  not  direded.  'ido.  That  the 
prifoner  could  not  be  more  guilty  in  killing  the  Earl  of 
Strathmore,  by  the  thrud  direded  at  Bridgeton,  than  in  killing 

Bridgeton 


Bridgeton  himfelf ; yet  fuch  was  the  provocation  given  by  him  1728 
to  the  prifoner,  that  had  Bridgeton  been  killed,  ‘ it  would  have 
‘ been  conftruded  only  as  cafual,  or  culpable  homicide.’ 

It  was  then  contended  for  the  prifoner,  that  killing  in  fuch 
clrcumftances  was  not  capital  by  the  divine  law.  The  divine 
law  was  branched  into  two  parts,  the  law  of  nature,  and  the 
law  of  Mofes.  By  the  law  of  nature,  it  was  argued,  every  ac- 
tion muft  be  conftrued  according  to  the  intention  of  the  adlor  ; 
and  that  the  deed  of  a man,  if  not  proceeding  from  his  will, 
was  not  different  in  point  of  merit  or  demerit,  from  the  adt  of 
an  irrational  creature,  or  from  an  effedf  produced  by  inani- 
mate matter  : That  the  prifoner  obvioufly  had  no  intention  to 
kill  the  Earl  of  Strathmore,  confequently  he  could  have  no  cri- 
minality in  having  occafioned  his  death. — According  to  the  Mo- 
faick  law,  it  was  contended  in  a very  prolix  argument,  that  it 
was  immaterial  whether  the  mode  of  exempting  from  punifh- 
ment  be  in  form  of  abfolving  from  trial,  or  of  flying  into  a city 
of  refuge,  or  other  fandluary  ; and  that,  by  the  law  of  Mofes, 
the  benefit  of  a city  of  refuge  was  hardly  neceffary  in  fuch  a cafe 
as  the  prifoner’s.  By  this  law,  the  cities  of  refuge  were  appoint- 
ed as  an  afylum  to  fuch  as  had  killed  a man  without  malice 
prepenfe,  or,  in  the  language  of  feripture,  without  hating  him 
in  time  part,  i.  e.  a hatred  of  three  days  Handing.  But  that  the 
aSi  oi  killing  when  the was  to  kill  another^  was  a 
cafe  not  dated  in  holy  writ. 

Upon  the  ci’vil  or  common  law,  various  pofuions  were  main- 
tained, \mOy  That  culpable  homicide  was  not  capitally  piinifh- 
^d ; ido^  That  homicide  committed  upon  fuch  high  provocation 
as  was  here  given  by  Bridgeton  to  the  prifoner,  would,  by  that 
celebrated  fyftem,  have  been  deemed  only  culpable  homicide; 
r^tio^  That  the  prifoner’s  intention  to  kill  not  being  pointed  at 

the 
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1728  the  Earl  of  Strathmore*  but  the  affault,  of  whatever  nature,  be- 
iiig  direded  againft  another,  the  death  of  the  Earl  occafioned  by 
fuch  affault  could  amount  only  to  cafual,  or  at  moft  culpable 
homicide. 

The  counfel  for  the  prifoner  then  fuccefsfully  maintains,  that, 
by  the  old  ftatute  law  of  Scotland,  and  particularly  by  James  I. 
Parliament  3d,  ad;  51.  diftindion  is  made  between  premeditated 
murder  and  killing  of  a fuddenty  upon  provocation,  in  the  lat- 
ter of  which  cafes,  the  benefit  of  the  fanduary,  w'hich  the 
church  had  obvioufly  founded  upon  the  afylum  of  the  cities  of 
refuge,  was  allowed  to  the  manflayer.  And  if,  with  the  abo- 
lition of  Popery,  the  privilege  of  the  fanduary  was  alfo  abro- 
gated, that  to  alter  thereby,  and  to  aggravate  the  civil  punifh- 
ment  of  crimes,  muft  either  have  proceeded  from  an  omiflion 
of  the  legiflature,  or  the  over  great  zeal  of  the  times. 

An  ingenious  but  more  doubtful  argument  follows  to  fhow, 
that,  by  the  ad  Charles  II.  Parliament  i.  c.  22.  ‘ for  removing 
‘ of  all  queftion  and  doubt  that  may  hereafter  arife  in  criminal 
‘ purfuits  for  flaughter,’  the  cafual  homicide  which  was  thereby 
declared  to  be  exempted  from  capital  punifliment,  did  truly  im- 
- ply  flaughter  not  merely  accidental^  but  that  which  was  in  fome 
degree  culpable.  It  muft  indeed  be  confelfed,  that,  confidering 
the  infinite  importance  of  this  ftatute  to  our  lives  and  fafeties, 
it  is  expreffed  in  a fcandalous  degree  of  inaccuracy,  obfcurlty, 
or  abfurdity  j and  that,  with  the  reft  of  our  penal  laws,  it  re- 
quires a revifal  and  explanation. 

The  information  next  endeavours  to  obviate  the  cafes  in  point 
adduced  by  the  purfuer,  to  prove  that  no  diftindion  was  made 
by  the  Court  between  murder  and  manflaughter  : And  ftates  on 

the 
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the  other  hand  certain  declfions  to  (how,  that  a capital  punlfli-  1728 
ment  was  not  applied  in  foine  cafes  which  were  ‘ neither  merely 
‘ caj'ual  nor  in  f elf- defence^ 

Finally,  it  is  maintained  on  behalf  of  the  prifoner,  ‘ that 

* man-flaughter  is  in  effe^i  not  punifhable  at  all  in  England,’ 
and  that  culpable  homicide  only  inferred  an  arbitrary  punifh- 
ment. 

The  Lords  pronounced  the  follo'wing  judgment : — ‘ Find,  That 
‘ the  pannel  having,  by  premeditation  'and  forethought  felony ^ 

‘ with  a fword  or  other  mortal  weapon,  wounded  the  deceafed 

* Charles  Earl  of  Strathmore,  of  which  wound,  he  the  faid  Earl 

* foon  thereafter  died  ; or,  that  he  the  pannel  was  art  and  part 
‘ thereof,  relevant  to  infer  the  pains  of  law ; but  allow  the  pan- 
‘ nel  to  prove  all  fadts  and  circumftances  he  can,  for  taking  oiF 
*■  the  aggravating  circumftances  of  forethought  and  premedita- 
‘ tion  : Alfo  find,  that  the  pannel,  time  and  place  forefaid,  ha- 
‘ ving,  'with  a fword  or  other  'weapon^  'wounded  the  faid  Earl^ 

‘ of  'which  'wound  his  Lordfhip  foon  died^  or  that  the  pannel  'was 

art  and  part  thereof^  feparatim  relevant  to  infer  the  pains  of 
‘ la'w  ; and  repel  the  defences  propofed  for  the  pannel ; and  re- 
‘ mit  him  and  the  indiflment^  as  found  relevant^  to  the  know— 

^ ledge  of  an  affize.’ 

T H E P R 0 0 K. 

s. 

John  Ferrier  * depofed,  that,  at  the  time  and  place  libelled,  lie- 
heard  Bridgeton  afk  the  prifoner  if  he  would  give  his  daughter 

A a ~ to 

*'  The  firft  witnefs  who  was  examined  in  this  cairfe,  was  Robert  Hepburn  fmith  . 
iu-Forfar.  So  little  regard  did  the ‘Court  pay  to  the  rules  of  law  in  receiving  of 

evidence  ; 
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1728  to  Lord  Rofehill  ? to  which  he  anfwered,  No.  Bridgeton  then 
afked  him  if  he  would  drink  a bottle  of  wine,  and  drink  the 
King's  health  ? and  upon  the  prifoner’s  refufmg,  Bridgeton  took 
hold  of  him  by  the  bread:,  and  violently  puflied  him  into  the 
kennel,  faying,  ‘ Go  and  be  damned,  and  your  King  George 
‘ whom  you  love  fo  well.’  The  kennel  was  deep  and  dirty,  the 
. prifoner  was  immerfed  into  it,  but  not  entirely  covered  ; his 
face,  however,  when  he  came  out  of  it,  was  almoft  as  black  as 
his  coat.  He  was  helped  out  of  the  gutter  by  a fervant  of  Lord 
Strathmore’s.  Whenever  he  got  upon  the  ftreet,  he  drew  his 
fword  and  run  towards  Bridgeton,  who,  upon  feeing  this,  laid 
hold  of  Lord  Strathmore’s  fword  and  endeavoured  to  pull  it  out. 
Lord  Strathmore  then  turning  about,  puflied  off  Bridgeton,  at 
whom  in  the  mean  time  the  prifoner  made  a thruft  with  his 
fword  ; Lord  Strathmore  at  that  inftant  was  pufhing  Bridgeton 
afide  and  advancing  to  the  prifoner,  and  the  prifoner  ftaggering 
forward,  followed  the  thruft  upon  Lord  Strathmore ; then  the 
company  became  fo  intermixed,  that  the  deponent  did  not  fee 
where  the  thruft  landed.  Soon  after  he  faw  Mr  Thomas  Lyonj 
his  Lordftiip^s  brother,  with  his  fword  beat  the  prifoner’s  fword 
out  of  his  hand,  who  run  off  ftaggering  towards  the  Lady  Auch- 
terhoufe’s  lodging,  and  had  almoft  fallen  before  he  got  in  at  the 
gate,  and  about  the  fame  time  the  deponent  faw  the  Earl  fall 
down  upon  the  ftreet,  and  afterwards  carried  off. 

William  Douglafs  faw  the  prifoner  falling  backwards  into  a 
kennel,  while  nobody  was  near  him  but  Bridgeton.  When  he 

got 

• 

evidence ; fo  much  did  they  feem  bent  againft  the  prifoner,  that  they  admitted 
this  man  a witnefs,  although  it  was  objeAed  to  him,  and  the  objeftion  clearly 
proved  in  Court,  that,  fince  his  citation  to  be  a witnefs,  he  faid,  ‘ That  he  thanked 
‘ God  he  now  had  an  opportunity  to  hang  him^  ( the  prifoner  7,  and  would  do  it  if  he  could* 
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got  out  of  it,  he  drew  his  fword  and  approached  to  the  groupe,  1728 
of  which  Lord  Strathmore  and  Bridgeton  were  part.  At  this 
time  Bridgeton  was  (landing  between  the  Earl  and  the  prifoner, 

‘ but  all  of  a fudden  and  a clap,  the  Earl  came  to  be  interpofed 
‘ between  Bridgeton  and  the  pannel  and  at  this  time  the  pri- 
foner  was  within  iword’s  length  of  the  place  where  Bridgeton 
had  been  (landing.  The  deponent  faw  the  prifoner  make  a 
thruft  with  his  fword,  and  the  Earl  was  then  (landing  next  the 
prifoner  with  his  face  towards  him.  His  Lordfhip  received  a 
wound  in  his  belly,  and  when  he  was  carried  into  a houfe  and 
drelTed,  the  deponent  heard  him  fay,  that,  after  the  fword  en- 
tered his  belly,  the  prifoner  gave  it  a fecond  thriih. 

James  Barrie,  fervant  to  the  prifoner,  faw  his  mailer  and 
Bridgeton  converfing  together,  but  did  not  well  hear  what  his 
mailer  faid.  Bridgeton  looked  and  fpoke  angrily,  and  with  both 
his  hands  pufhed  his  mailer  into  the  gutter,  who  fell  upon  his 
back,  and  was  covered  near  over  the  belly.  The  deponent  in- 
llantly  quitted  his  horfes  and  ran  to  his  mailer’s  relief ; but  a fer- 
vant of  Lord  Strathmore’s  helped  him  out  before  he  came  up. 

The  prifoner  then  drew  his  fword,  and  with  his  face  all  befpat- 
tered  with  dirt,  and  the  mire  running  out  at  the  top  of  his  boots, 
went  pretty  fad  forward,  daggering  and  faying,  ‘ this  can  not 
*■  be  differed.’  On  coming  up  to  the  Company,  he  made  a pufli 
at  Bridgeton,  who  ere  this  had  attempted  to  draw  Lord  Strath- 
more’s fword  j and,  ‘ when  his  mader  made  the  pufh,  he  feem-^ 

‘ ed  as  if  he  had  been  falling,  and  faw  him  clofe  upon  Lord 
‘ Strathmore.’  But  his  Lordlhip  had  put  Bridgeton  afide,  and- 
advanced  half  a dep  towards  the  prifoner,  and,  after  this,  they 
were  fo  intermingled  in  a crowd  that  the  deponent  did  not  fee 
what  palTed  ; only  he  faw  his  mader’s  fword  druck  out  of  his 
hand  by  another  fword,  who  thereupon  withdrew  to  his  fider’s- 

A a 2 lodging,. 
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1728  lodging.  Depofed,  that  his  mafter  was  very'drunk:  That,  a- 
bout  a month  before,  he  heard  the  Earl  invite  the  prifoner  to  his 
houfe,  and  the  invitation  was  accepted  ; and,  about  eight  days 
before  this  unlucky  accident,  the  prifoner  bid  the  deponent  de- 
fire  the  taylor  to  get  his  clothes  ready,  for  he  intended  to  wait 
upon  his  Lordfhip  at  Glammifs,  as  foori  as  he  had  got  bis  chaife 
home. 


Margaret  Carnegie,  a witnefs  cited  for  the  prifoner,  whofe 
fifter  fhe  was,  depofed,  that,  on  the  afternoon  of  the  day  libelled, 
Lord  Strathmore,  Bridgeton,  and  the  prifoner,  paid  her  a vifit. 
Bhe  obferved  no  fort  of  difference  between  his  Lordfhip  and  the 
prifoner  ; on  the  contrary,  the  latter,  and  the  reft  of  the  compa- 
ny, drank  Lady 'Strathmore’s  health  twice,  and  the  prifoner  tof- 
fed  up  his  glafs.  Depofed,  that  Bridgeton  was  very  rude  to  the 
prifoner,  feized  the  deponent  by  the  wrift,  ‘ fqueezed  it  hard, 
‘ and  fald  it  would  be  no  difhculty  to  break  it.*  At  the  fame 
time  he  took  the  prifoner  by  the  arm,  ftruck  his  hand  down  to 
the  table,  and  faid,  ‘ Will  ye  not  agree  to  give  one  of  your 
‘ daughters  to  Rofehill  *?’  and  fhook  his  hand  over  him. 

Three  witneffes  fwore,  that,  about  two  years  ago,  there  had 
been  fome  mifunderftanding  between  the  deceafed  Earl  and  the 
prifoner  ; but  that  they  never  heard  him  exprefs  a grudge  or  re- 
fentment  againft  his  Lordfhip.  And  a variety  of  witnefles  depo- 
fed, that,  on  feveral  recent  occafions,  they  had  heard  the  prifoner 
exprefs  great  refped;  for  the  Earl  ; had  feen  nothing  but  mutual 
civilities  pafling  between  them  ; and  that  the  prifoner  was  a good 
tempered  man,  nowife  quarrelfome. 


* Lord  Rofehill,  eldeft  fon  to  the  Earl  of  Northelk. 

\ 
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David  Cauty,  bailie  of  Forfar,  depofed,  that,  on  the  night  li- 
belled, when  he  vifited  Finhaven  in  prifon,  he  found  him  ‘ cry- 
‘ ing  to  a great  extremity,  as  if  he  had  been  diftrafted,  faying,  it 
‘ was  the  greateft  misfortune  that  could  happen  him,  and  that  he 
‘ deferv'ed  to  be  hanged  for  wounding  fuch  a worthy  Earl.’ 
Depofed,  that  the  prifoner  was  drunk  ; but  regretted  his  misfor- 
tune as  if  he  had  been  fober ; and  that,  he  faid,  his  defign  was 
againft  Bridgeton. 

Two  phyficians  and  two  furgeons  fwore,  that  Lord  Strath- 
more died  of  the  wound  about  forty-nine  hours  after  receiving 
it.  Two  of  them  depofed,  that  his  Lordfhip  told  them  he  did 
not  believe  the  prifoner  intended  the  wound  for  him  ; yet  there 
was  one  circumftance  he  could  not  account  for,  viz.  that,  after 
the  fword  ‘ had  entered  his  body,  Finhaven  preffed  it  forward 
‘ till  their  bodies  were  clofe  together. 

The  Prifoner  s Counfel  change  their  ground,  ■ 

The  defence  hitherto  propofed  for  the  prifoner  was,  that  the 
circumftances  of  the  cafe  confidered,  he  was  not  guilty  of  mur- 
der, but  of  manflaughter.  The  Court  over-ruled  the  defence  ; 
for  they  founds  that  the  prifoner  ha'ving^  time  and  place  forefiid^ 
•wounded  the  faid  Earl^  of  •which  •wound  his  Lordfnp  died^  fpa^ 
ratim  rele^vant  to  infer  the  pains  of  la^w^  and  repelled  the  defences 
propofed.  Now  the  killing  was  indifputable  ; therefore,  if  fome 
other  mode  of  defence  was  not  adopted,  the  prifoner  was  gone. 

Happily  for  the  prifoner,  and  happily  for  the  country,  his 
counfel  pofTeffed  fpirit  and  abilities  equal  to  the  important  tafk. 
Sprung  of  a family  that  feems  to  give  to  its  defcendants  an  he- 
reditary title  to  great  talents,  he  had  the  twofold  merit  of  faving 

his 
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his  client,  and  wrenching  the  rights  of  jurymen  from  the  grafp 
of  tyranny. 

He  repeated  and  enforced  to  the  jury  the  arguments  ftated  tO' 
the  Court,  to  {how  that  the  excelTive  provocation  the  prifoner 
had  received,  the  fiiddenty  of  the  fadt,  and  the  certainty  of  his 
having  entertained  no  defign  to  harm  the  Earl  of  Strathmore,, 
rendered  him  excufable  in  having  been  the  caufe  of  his  Lord- 
fhip’s  death. — He  told  them  with  a manly  confidence,  which  con» 
fcious  right  infpired,  that  they  muft  not  be  ftartled  at  the  inter- 
locutor of  the  Court.  He  unfolded  the  purpofe  and  powers  of 
a jury,  which  was  fimply,  that  no  perfon  fhould  be  fubjeded  to 
a criminal  fentence  unlefs  convided  by  his  peers;  and  that  a jury 
which  convi^edy  ‘without  being  Jatisfied  of  the  prifoner^ s guilty 
were  themfelves  guilty  of  treachery  and  murder.  He  explained 
how  the  King’s  counfel,  in  the  reigns  of  the  royal  brothers,  by  a 
mixture  of  Imperious  didate,  and  fophiftical  argument,  wrench- 
ed from  weak  jurymen,  trembling  under  the  rod  of  power,  the 
privileges  vefted  in  them  by  the  conftitution  : And  the  acrimony 
of  his  remark  on  thofe  tools  of  defpotifm  who  undermined  the 
privileges  of  affize,  was  in  part  direded  at  thofe  timid  jurymen 
who  had  afforded  the  repeated  precedents  which  were  now 
grounded  upon,  as  forming  a change  in  the  law  itfelf.  He  told 
them,  that,  by  the  ilile  of  verdids  which  had  lately  crept  in,  a 
jury  by  finding  provedy  inllead  of  guilty,  or  not  guilty,  might 
fur  render  into  the  hands  of  the  Court,  perhaps  alfo  of  the  execu- 
tioner, the  life  of  a fellow  citizen,  who  they  were  convinced  had 
killed  the  deceafed  in  felf-defence  l And,  in  the  moft  pathetic 
language,  he  deplored  the  fate  of  Cumming,  who  fuffered  by  the 
hands  of  the  executioner  for  a deed  which  the  jury  found  had 
been  done  in  felf-defence.  He  maintained,  that  the  judges,  by 
finding  the  killing  at  the  time  libelled  relevant,  had  manifefted’ 

their 
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their  opinion  upon  the  point  at  ifflie,  had  teftifled  their  1728 
refolution,  to  condemn  the  prifoner,  unlefs  the  jury  fhould 
pronounce  a verdid:  putting  it  out  of  their  power  : That 
the  only  objed  for  their  deliberation  was,  whether,  in  their 
own  mind,  the  prifoner  had  committed  murder^  or  whether 
his  guilt  was  diminifhed  or  annihilated  by  the  circumftances  of 
the  cafe. — He  infifted,  that  this  was  the  critical  moment  which 
was  either  to  rivet  the  prerogative  of  the  Court  over  the  privi- 
leges of  a jury,  or  to  emancipate  them  from  the  fubordination 
and  infignificance  into  which  they  had  been  degraded  by  a go- 
vernment, which  finally  was  overturned  on  account  of  its  reite- 
rated attempts  to  overthrow  every  fpecies  of  liberty  civil  and  re- 
ligious : And  that  the  liberties  of  their  country,  the  blood  of  the 
innocent,  and  their  future  peace  of  mind,  depended  upon  the 
degree  of  juftice  and  refolution  which  they  fhould  difplay  in  the 
verdid  they  were  about  to  pronounce 

The  jury,  by  plurality  of  voices  ti  found  the  prifoner  N07 

Guiirr, 

James 


* The  late  Lord  Arnifton,  counfel  for  the  prifoner,  feldom  prepared  notes  for 
his  pleadings.  Thofe  which  he  made  out  in  this  caufe  are  preferved;  they  are  ex- 
tremely fhort,  confifting  of  but  a few  fentences,  containing  the  heads  of  his  argu- 
ment. The  fubftance,  however,  of  his  fpecch  to  the  jury  in  defence  of  the  prifon- 
er, is  in  fome  meafure  extant  in  the  memory  of  his  fon,  the  Lord  Prefident,  who 
has  honoured  me  with  the  moft  ufeful  and  obliging  communications  in  the  courfe 
of  this  work.  f The  jury  divided  twelve  to  three.  The  following 

perlbns  found  not  guilty  : Sir  Robert  Dickfon  of  Inverelk,  chancellor  of  the  jury, 
George  Loch  of  Drylaw,  Walter  Riddel  of  Granton,  George  Warrander  of  Brunts- 
field,  Thomas  BrOwn  of  Bonnington,  James  Balfour  of  Pilrig,  Robert  Dundas, 
David  Inglis,  David  Baird,  Alexander  Blackwood,  and  John  Steven,  merchants, 
and  James  Kerr  goldfmith  Edinburgh.  The  three  who  dilTented,  and  protefted 
againft  the  verdift,  were,  John  Watfon  of  Muirhoufe,  George  Haliburton  of  For- 
del,  clerk  to  the  jury,  and  John  Gouts  merchant  Edinburgh. 
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James  Stenjuart  in  Aiicharn  for  the  Murder  of  Colin  Camp- 
bell of  GUnure. 

The  prifoner  was  natural  brother  to  Mr  Stewart  of  Ardflieil, 
whofe  eftate  was  forfeited  on  account  of  his  being  engaged 
in  the  late  rebellion.  He  was  brought  to  trial  before  the  Circuit 
Court  of  Judiciary  at  Inverary,  upon  the  21ft  of  September  1752, 
for  the  murder  of  Colin  Campbell- of  Glenure,  fador  appointed 
by  the  Barons  of  Exchequer  upon  the  forfeited  eftate  of  Ard- 
fheil.  The  murder  was  perpetrated  upon  Thurfday  the  14th  of 
May  preceding.  Mr  Stewart  was  apprehended  upon  Saturday 
the  1 6th,  committed  prifoner  to  Fort*William,  and  kept  there  till 
the  day  of  his  trial  in  fuch  rigorous  confinement,  that  his  friends, 
his  wife,  and  children,  his  agents,,  and  counfel,  were  for  the  moft 
part  denied  accefs  to  him.  In  the  precognition  that  was  taken 
concerning  Glenure’s  murder,  the  prifoner’s  wife  and  children, 
contrary  to  the  didates  of  humanity,  and  rules  of  law,  were  re- 
peatedly examined,  upon  oath,  on  every  circumftance  relative  to 
the  murder  alledged  to  have  been  perpetrated  by  their  hufband 
and  father,  and  their  depofitions  were  adduced  in  evidence  againft: 
him  when  he  ftood  trial  for  his  life.  Archibald  Duke  of  Argyle, 
Lord  Juftice  General,  with  the  Lords  Elchies  and^KIlkerran,  fat 
as  judges  : And  in  this  cafe  alone  did  a Lord  Juftice  General, 
and  a Lord  x^dvocate,  ever  make  their  appearance  at  a circuit. 

The  indidment,  which  is  very  long,  was  raifed  at  the  Ihftanee 
of  Mr  Grant  of  Preftongrange,  his  Majefty’s  Advocate,-  and  of 
the.  widow  and- children  of.  the  deceafed.  Both  the  prifoner  and 
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Allan  Breck  Stewart  were  charged  in  it  as  guilty  of  the  murder  ; 1752 
Allan  Breck  as  the  adual  murderer,  and  the  prifoner  as  being  ' ^ 

art  and  part,  or  an  accomplice.  The  former  not  appearing,  fen- 
tence  of  outlawry  was  pronounced  againft  him ; the  trial  went 
on  againft  the  latter. — The  indictment  endeavoured,  by  a very 
long  chain  of  circumftances,  to  fix  down  the  guilt  upon  the 
prifoner.  It  fet  forth  his  having  conceived  a refentment  againft 
the  cleceafed  on  accounf  of  his  having,  in  quality  of  faClor  upon 
the  forfeited  eftate  of  Ardflieil,  turned  the  prifoner  and  other 
tenants  out  of  their  pofleffions  : That  the  prifoner,  in  repeated 
expreftions,  threatened  vengeance  againft  the  deceafed  : That  he 
confpired  to  murder  him  ; and  inftigated  Allan  Breck  Stewart,  a 
man  of  defperate  fortune,  to  this  bloody  enterprife  : That  Allan 
Breck  did  accordingly  waylay  the  deceafed,  and  murder  him  in 
the  wood  of  Lettermore,  in  the  afternoon  of  Thurfday  the  14th 
of  May  laft,  by  fliooting  him  through  the  body,  fo  that  he  died 
upon  the  fpot ; That  Allan  Breck  immediately  abfconded  j and 
that  the  prifoner  applied  to  his  friends,  and  procured  a little 
money,  which  he  fent  to  Allan  Breck  at  a place  appointed,  to 
enable  him  to  make  his  efcape. 

The  trial  began  by  long  pleadings  upon  the  relevancy  of  the' 
hidiBment,  i.  e.  whether,  upon  fuch  indiClment,  the  prifoner  could 
be  brought  to  trial  for  his  life.  Thefe  pleadings,  on  the  part  of 
the  prifoner,  were  extremely  ill-judged ; for  the  only  objeClion 
which  they  urged  to  the  procedure  of  the  trial,  which  in  the  leaft 
confifted  with  law  or  common  fenfe,  was,  that  Allan  Breck  Stew- 
art, the  alledged  aCtual  murderer,  ought  to  be  tried  and  convic- 
ted ere  the  prifoner  could  be  tried  as  his  accomplice.  And  the 
pleadings  were  attended  with  this  bad  confequence,  that  they  af- 
forded an  opportunity  to  the  counfel  for  the  profecutor  to  pre- 
judge the  jury,  by  dreffing  up  a tale  of  guilt ; by  making  an  ar- 
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1752  tlficlal  arrangement  of  circumftances  tending  to  criminate  tlie 
prifoner,  which,  without  fuch  artful  dlfplay,  could  not  have  im* 
prefied  a convidtion  of  his  guilt  upon  fimple  and  impartial  men  ; 
fo  that  in  a country  where  the  minds  of  men  were  exafperated 
againfl;  each  other  by  political  refentraents,  family  feuds,  and  a 
long  train  of  mutual  injuries,  the  jury  * might  naturally  con- 
found the  declamations  of  a lawyer  with  the  teftimonies  of  a 
witnefs. 

The  harangues  of  the  profecutors  counfel  were  indeed  remark- 
ably violent  and  inflammatory.  A chieftain,  who  has  fince  re- 
llnquiflied  the  emoluments  of  the  bar  for  the  laurels  of  the  field; 
who  was  reclaimed  from  the  paths  of  rebellion  (the  error  of  his 
juvenile  days)  to  the  fervice  of  his  country,  was  deterred  by  no 
motives  of  delicacy  from  appearing  in  this  caufe,  and  expiating 
his  former  offences  againfl  government  by  the  zeal  of  his  new- 
born affefllon.  After  expatiating  on  the  danger  to  individuals, 
if  the  crime  of  affafTmation  was  to  go  unpunifhed,  he  proceeded 
thus:  ‘ But  what,  I hope,  my  Lord,  we  all  hold  of  greater  im- 
‘ portance  than  the  fafety  of  individuals  ; the  interefl,  the  honour, 
‘ of  this  country  is  very  nearly  concerned,  not  to  fuffer  the  moft 

* daring  and  bare-faced  Infult  to  be  offered  to  his  Majefty’s  au- 
‘ thority  and  government ; and  offered  at  a time  when  we,  in 
‘ common  with  his  Majefly’s  other  fubjedts,  are  reaping  the  fruits 

* of  his  mofl  benign  reign.  1 fay,  my  Lord,  our  interefl,  our  ho- 

‘ nour, 

* The  following  perfons  fat  upon  the  jury  : Colin  Campbell  of  Carwhin,  Dougal 
Macdougal  of  Gallanah,  Alexander  Duncanfon  of  Kiles,  Duncan  Campbell  of 
South-hall,  Heftor  Macneil  of  Ardmeanifh,  James  Campbell  late  bailie  of  Inve- 
• rary,  James  Campbell  of  RaOieilly,  James  Campbell  of  Rudale,  Colin  Gillefpie 
of  Balimore,  Colin  Campbell  of  Skipnifh,  chancellor  of  the  jury,  Duncan  Camp- 
bell of  Glendaroul,  Colin  Campbell  of  Ederline,  Niel  Campbell  of  Duntroon, 
Archibald  Campbell  of  Dale,  and  Niel  Campbell  of  Dunftaffnifh. 
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* nour,  is  concerned,  not  to  fuffer  this,  without  endeavouring  to  1752 
‘ wipe  off  the  ftain  from  the  country,  to  flrew  the  King,  and  to  ' ^ 
‘ fliew  the  world,  that  this  is  the  bloody  deed  of  one  or  two 

‘ wicked  and  defperate  men  ; a deed  which  the  country  abhors, 

‘ and  which  it  will  not  fuffer  to  go  unpuniflred.’ 

A counfel  who  followed  upon  the  fame  fide,  fpoke  out  yet 
more  explicitly  the  motives  to  this  profecution.  He  treats  of  the 
prifoner’s  charadter  in  thefe  words  : I will  not  fay  that  his  cha- 
‘ radter  in  private  life  concurs  againfl;  him  ; 1 have  no  authority 
‘ from  my  employers  to  affert  it ; nor  will  I affert  what  is  not 
‘ fupported  by  evidence : But  I muft  fay,  that  his  family  and  con- 
‘ ne^ions^  his  charader  and  condud  in  public  life^  are  fo  many 

* circumfances  forming  a prefumption  almoji  equal  to  a proofs  in 
‘ fupport  of  the  charge  brought  againfl  him  : d’hefe  are  the  mojl 
‘ ponjuerful  adverfaries  he  has  to  fruggle  ’with,  and  from  them 

that  general  opinion  of  his  guilt  has  taken  its  rife.* 

The  argument  on  the  relevancy  being  finifhed,  the  Court  pro- 
nounced the  only  interlocutor  which  I apprehend  they  could  do^ 
according  to  law;  ‘ Repel  the  objedlions  to  the  libel,  and  find 
‘ the  libel  relevant  to  infer  the  pains  of  law : That,  lime  and  - 

place  libelled,  the  deceafed  Colin  Campbell  of  Glenure  was 
‘ murdered,  and  that  the  pannel,  James  Stewart,  was  guilty  ac- 
‘ tor,  or  art  and  part  thereof ; but  allow  the  pannel  to  prove  all 
‘ fadts  and  circumftances  that  may  tend  to  exculpate  him  ; and 
‘ remit  the  pannel,  with  the  libel,  as  found  relevant,  .to  the 

* knowledge  of  an  aflize.’ 
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THE  PROOF. 

-1752  Mungo  Campbell,  writer  in  Edinburgh,  depofed,  that  he  fet 
out  from  Edinburgh  on  the  7th  of  May  laft,  in  company  with 
the  deceafed  Mr  Campbell  of  Glenure,  to  affift  him  in  ejecting 
fome  of  the  tenants  upon  the  forfeited  eftates  of  Ardlheil  and 
Lochiel,  over  which  the  deceafed  was  fadlor  ; which  tenants,  it 
was  apprehended,  would  not  remove  till  legally  ejected  : That 
they  went  to  Fort-William  ; and,  in  their  return,  they  arrived  on 
Thurfday  the  14th  of  May  at  the  ferry  of  Ballachelifh,  purpo- 
fmg  next  day  to  ejedt  fome  of  the  tenants  of  Ardlheil.  The  de- 
ceafed,  after  waiting  about  an  hour,  and  communing  with  fome 
of  the  tenants,  crolTed  the  ferry  between  four  and  five  in  the  af- 
ternoon. Glenure  and  the  deponent  entered  the  wood  of  Let- 
termore,  and  coming  to  a part  where  the  wood  was  pretty  thick 
upon  both  fides,  fo  that  the  murderer  could  have  eafily  concealed- 
himfelf  in  the  bufhes,  and  where  the  road  was  fo  rough  and  nar- 
row that  they  could  not  ride  conveniently  two  horfes  a- bread:, 
the  deponent  went  foremoft,  and  might  have  been  about  twice 
the  length  of  the  court-room  before  the  deceafed,  when  he  heard 
a (hot  behind  him,  and  heard  Glenure  repeatedly  cry  out,  ‘ Oh  ! 

‘ I am  dead,.’  The  deponent  immediately  returned  to  Glenure, 
alighted  from  his  horfe,  and  alfo  took  the  deceafed  off  his  horfe ; 
then  run  up  the  hill  from  the  road  to  fee  who  had  fhot  him. 
He  faw,  at  fome  diftance,  ‘ a man  with  a fhort  dark  coloured 
coat,  and  a gun  in  his  hand,  going  away  from  him  and  there 
was  lo  great  a diftance  between  them,  that  the  deponent  thinks 
he  could  not  have  known  him  although  he  had  feen  his  face. 
As  the  deponent  came  nearer,  he  mended  his  pace,  and  difap- 
peared,  by  high  ground  being  interjected  between,  them.  After 
Glenure  was  taken  from  his  horfe,  he  leaned  a while  upon  the 
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deponent’s  flioulder,  endeavoured  to  open  his  breafl  to  fee  where  1752 
the  bullets  with  which  he  was  fhot  came  out  of  his  body,  and 
was  not  able  ; but  there  were  two  holes  in  his  waiftcoat,  over 
the  belly,  where  the  bullets  had  come  out.  After  continuing 
upwards  of  half  an  hour  in  agonies,  Glenure  expired.  Depofed, 

That  there  are  places  in  the  wood  fo  fituated,  that  a perfon  hand- 
ing there  might  fee  moft  part  of  the  road  from  the  ferry  to  the 
w'ood,  and  even  part  of  the  road  from  the  ferry  to  Fori- William, 
fome  of  which  places  are  not  a mufket  fliot  from  the  fpot  where 
Glenure  was  murdered. 

John  Mackenzie,  fervant  to  Glenure,  depofed,  that,  on  the 
14th  of  May  laft,  when  he  was  riding  about  a gun  fhot  behind 
his  mafter  in  the  wood  of  Lettermore,  he  heard  a fhot,  which  he 
took  to  be  the  report  of  a mufket.  It  neither  alarmed  him,  nor 
did  he  know  whence  it  came  ; but,  when  he  came  up,  he  faw 
the  preceding  witnefs  wringing  his  hands,  and  his  mailer  lying 
on  the  ground  with  a great  deal 'of  blood  about  him,  jufl  breath- 
ing, and  not  able  to  fpeak.  The  deponent  was  defired  by  the 
preceding  witnefs  to  go  in  queft  of  Mr  Campbell  of  Ballieveclan 
and  his  fons,  inform  them  of  what  had  happened,  and  entreat 
them  to  come  immediately  to  the  fpot  where  the  deceafed  lay. 

He  was  diredled  by  a neighbouring  tenant  to  go  to  the  houfe  of 
James  Stewart,  the  prifoner,  in  expedation  that  he  would  learn 
from  him  where  Ballieveolan  was.  The  prifoner  feeing  the  de- 
ponent weeping,  inquired  what  the  matter  was  ? the  deponent 
told  him  his  mafler  was  killed  ; upon  which  the  prifoner  afked 
him  by  whom,  and  how  it  was  done?  to  which  he  anfwered,  he 
did  not  know  by  whom,  and  believed  it  to  be  by  a fhot  from  a 
gun  or  pihol.  The  prifoner  wrung  his  hands,  exprefled  great 
concern  at  what  had  happened,  as  it  might  bring  innocent  peo- 
ple to  trouble,  which  he  prayed  might  not  be  the  cafe.  Depo- 

fed. 
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1752  fed,  That,  when  his  mafter  and  he  were  about  three  miles  on 
their  way  coming  from  Fort-William,  the  day  of  the  murder, 
they  met  John  Beg  Maccoll,  a fervant  of  the  prifoner’s,  going 
there,  and  that  Maccoll  had  performed  his  journey,  and  returned 
to  the  ferry  of  Ballachelifh  about  the  fame  time  with  the  depo- 
nent, his  mafter  and  he  having  flopped  about  an  hour  and  a half, 
or  two  hours,  on  the  road  : That  Maccoll  was  Impatient  to  be 
ferryed  over,  and  did  crofs  the  ferry  about  half  an  hour  before 
Glenure. 

Donald  Kennedy,  fherlfF- officer,  depofed,  That,  when  Glenure 
and  his  company  were  at  the  ferry  of  Ballachelifh,  the  deponent 
faw  John  Maccoll,  the  prifoner’s  fervant,  who  feemed  to  be- 
In  a hurry  to  crofs  the  ferry,  Glenure  faid  to  him,  * Sir,  you 
‘ travel  better  than  I do.’  To  which  he  anfwered,  ‘ I am  in  a 
* hafle and  fo  went  over  the  ferry  about  an  hour  before  Glen- 
ure croflFd  it.  The  deponent,  who  was  in  company  with  Glen- 
ure, for  the  purpofe  of  executing  the  warrant  of  ejedtment,  crof- 
fed  the  ferry  along  with  him,  and  went  on  before.  When  he 
had  got  about  half  a mile  into  the  wood  of  Lettermore,  he  heard 
a fhot,  which  he  did  not  regard,  till  hearing  Mungo  Campbell 
make  a great  noife,  like  one  weeping,  he  returned,  and  Mungo 
faid  to  him,  ‘The  villain  has  killed  my  dear  uncle;  adding, 
‘ that  he  had  only  feen  one  man;  and  that  he,  the  deponent,  afked 
‘ no  queflions,  being  in  confufion,  and  dreading  the  fame  fate 
‘ himfelf.’  Depofed,  That,  fome  time  after,  when  the  people 
were  gathered  about  the  corpfe,  John  Maccoll  was  among  them. 

John  Roy  Livingflone  depofed.  That,  on  Thurfday  the  14th 
of  May  lafl,  he  faw  Allan  Breck  Stewart  in  Ballachelifh  in  the 
forenoon,  dreffed  in  a dun  coloured  great  coat.  In  the  evening,  he 
faw  John  Maccoll,  the  prifoner’s  fervant,  travelling  at  a good 

rate 


199 


MURDER. 

rate  from  the  ferry  of  Ballachelifh  to  his  mafter’s  houfe.  The  1752 
deponent  joined  him,  afked  where  he  had  been?  and  got  for  an- 
fwer,  at  Maryburgh  (the  village  of  Fort-William)  for  Charles 
Stewart,  notary  public.  Maccoll  farther  told  him,  that  Glenure 
was  to  be  that  night  at  Kintalline.  About  two  hours  after,  the 
deponent,  who  was  then  in  the  wood  of  Lettermore,  heard  a 
fhot,  and  on  going  up  found  that  Glenure  was  murdered. 

Duncan  Campbell  change- keeper  * at  Annat  depofed.  That  one 
day  in  April  laft,  when  Allan  Breck  Stewart  was  in  his  houfe, 

Allan  faid,  that  he  hated  all  the  name  of  Campbell;  and  bid  the 
deponent,  if  he  had  any  refpea  for  his  friends,  tell  them,  that, 
if  they  offered  to  turn  out  the  pofleffors  of  Ardfheil’s  eftate,  he 
would  make  black  cocks  of  them  ; which  the  deponent  under- 
Ifood  to  mean,  that  he  wmuld  fhoot  them.  Allan  Breck  faid, 
that  he  had  another  quarrel  with  Glenure  befides  his  turning  the 
people  of  Ardfheil  out  of  their  poffeffions,  viz.  his  writing  to 
Colonel  Crawfurd,  informing  that  Allan  Breck  was  come  from 
France  t>  t)ut  that  he  was  too  cunning  for  Glenure  ; for  that, 
when  at  Edinburgh,  he  had  made  up  his  peace  with  General 
Churchill,  and  got  a pafs.  Depofed,  That  Allan  Breck  faid 
twenty  times  he  would  be  upfides  with  Glenure,  and  wanted 
nothing  more  than  to  meet  him  at  a convenient  place:  That 
Allan  Breck  was  not  drunk,  for  he  could  ’walk  and  talk  as  ’well 
as  any  man ; but  it  could  eafily  be  obferved  he  had  been  drink- 
ing. 


Robert 


* Keeper  of  an  Ale-houfe.  f Allan  Breck  Stewart  had  defected 

from  one  of  the  Britilh  regiments  of  foot  after  the  battle  of  Prefton,  joined  the 
rebels,  and  afterwards  enlifted  in  the  French  fervice. 
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Robert  Stewart  depofed,  That,  fome  time  in  April  laft,  he  was 
in  company  with  Allan  Breck  and  the  preceding  witnefs.  Allan' 
complained  much  of  Glenure’s  and  Mr  Campbell  of  Ballleveo- 
lan’s  conduct  towards  him,  and  particularly  of  Glenure’s  fend- 
ing notice  to  Fort-William  of  his  being  in  the  country,  fo  that 
he  might  be  apprehended  : But  he  would  be  upfides  with  him; 
and  take  an  opportunity  to  defpatch  either  him  or  Ballieveolan 
before  leaving  the  country. — Allan  Breck  was  much  in  drink 
when  he  uttered  thefe  expreffions. 

Malcolm  Bane  Maccoll  change-keeper  at  Portnacrolh,  depofed, 
Thatj  in  April  laft,  Allan  Breck  Stewart,  and  John  Stewart  in . 
Auchnacoan,  fat  up  all  night  in  his  houfe  drinking.  Next  mor- 
ning, John  Maccoll,  fervant  to  the  deponent,  came  into  the  room 
in  a fbabby  condition.  Allan  Breck  afked  who  he  was  ? John 
Stewart  anfwered,  an  honeft  poor  man  with  a numerous  family 
of  children,  and  it  would  be  great  charity  in  any  body  to  aflift 
him  : — Upon  this  Allan  Breck  defired  John  Stewart  to  give  him' 
a ftone  of  meal  and  he  would  pay  for  it.  He  then  gave  Maccoll 
a dram,  and  faid,  ‘ if  he  •would  fetch  him  the  red  fox's  fkin,  he 
‘ •would  give  him  •what  •was  much  better  • to  which  the  faid 

* John  Maccoll  anfwered,  that  he  •was  no fportfman^  and  that  he' 

* •was  much  better  Jkilled  in  ploughing  or  delving^  The  deponent' 
took  little  notice  of  thefe  expreflions  at  the  time;  but,  after  hear- 
ing of  Glenure’s  murder,,  he  believed  that  Allan  Breck  meant- 
Glenure,  as  he  was  commonly  called  Colin  Roy^  i.  e.  Red  Colin. 

John  Stewart  of  Fafnacloich  depofed,  That  he  told  Allan  Breck 
that  Glenure  was  come  from  Edinburgh  to  remove  the  tenants  ; 
to  which  Allan  Breck  anfwered,  if  he  had  a warrant,  there  w'as 
no  more  to  be  faid ; but,  if  he  had  not  a warrant,  he  would  not 
be  allowed  to  remove  them. 


John 


M - U R D E R. 


John  Stewart,  Ton  to  the  preceding  witnel's,  depofed,  That  Al- 
lan Breck,  after  a vifit  of  three  days  at  his  father’s  hoiife,  left  it 
on  the  morning  of  Monday  the  i ith  of  May.  He  was  then 
drelfed  in  a long  blue  coat,  red  walflcoat,  and  black  breeches, 
and  had  a feather  in  his  hat ; but,  when  the  deporjent  met  him 
next  day  at  Ballachelifh,  he  was  drefled  in  a black  fhort  coat, 
with  round  white  buttons,  with  a dark  great  coat  over  it ; and 
he  had  on  troufers  and  a blue  bonnet.  The  deponent  obferyed 
to  Allan,  that  he  had  changed  his  drefs,  who  anfwered,  he  did  it 

becaufe  the  day  was  warm. John  Stewart  younger  of  Balla- 

chelifli  fwore.  That  he  faw  Allan  Breck  at  the  deponent’s  father’s 
houfe  on  Tuefday  the  12th  of  May  laft,  a»d  heard  him  afk 
queftions  about  Glenure’s  travelling  to  Lochaber. 

Catharine  Maccoll,  fervant  to  the  prlfoner,  depofed.  That,  on 
the  afternoon  of  Monday  the  i ith  of  May,  Allan  Breck  Stewart 
came  to  the  prifoner’s  houfe  drefled  in  a long  blue  coat,  red  waift- 
coat,  and  black  breeches  ; but  the  prifoner  was  from  home,  ha- 
ving gone  to  Keels  to  meet  Mr  Campbell  of  Airds,  and  it  was 
late  at  night  before  he  returned  : The  family  waited  fupper  on 
him  ; and  he  fupped  in  company  with  the  faid  Allan  Breck,  a 
daughter  and  a nephew  of  the  laird  of  Fafnacloich,  and  the 
prifoner’s  own  family.  Allan  Breck  did  not  lie  all  night  in  the 
houfe,  but  in  a barn  * ; and  next  morning  left  her  mafter’s  houfe. 
Allan  Breck,  when  he  left  the  houfe,  had  on  a dun  coloured 

C c great 

* Tliis  was  nothing  uncommon  among  the  yeomanry  in  the  Highlands  of  Scot- 
hnd.  In  that  hofpitable  country,  fuch  troops  of  vifitors  are  entertained  as  would 
derange  the  oeconomy  of  a more  polifhed  people.  When  they  go  to  reft,  they  are 
never  incommoded  for  want  of  lodging  ; as  flieets  and  blankets  fpread  on  heath, 
in  a barn,  form  fupplementary  beds  for  fuch  of  the  guefts  as  the  houfe  cannot  con- 
tain. 
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1752  great  coat.  On  the  evening  of  Friday  the  15th  of  May,  fhe  faw 
Mrs  Stewart,  the  prifoner’s  wife,  put  Into  a fack  a long  blue  coat 
and  a red  waiftcoat,  which  flie  took  to  be  Allan  Breck’s  clothes, 
and  was  defired  by  her  to  hide  them  without  the  houfe,  which 
was  done  accordingly.  On  Saturday  evening  her  miftrefs  de- 
fired her  to  go  for  what  fhe  had  hid,  a!nd  leave  it  at  the  back  of 
the  brewhoufe ; fhe  did  this  alfo ; and  has  not  feen  the  clothes 
fmce. 

Archibald  Cameron  depofed.  That,  on  Monday  the  iith  of 
May,  he  came  to  the  houfe  of  the  prifoner,  who  was  not  then 
at  home,  but  arrived  before  night-fall.  Allan  Breck  came  there 
a little  after  the  deponent.  The  prifoner  and  his  family,  Allan 
Breck,  and  the  deponent,  fat  in  one  room,  and  fupped  together  ; 
and  he  did  not  obferve  Allan  Breck  and  the  prifoner  fpeak  in 
private  that  night.  The  deponent,  and  Allan  Stewart,  a fon  of 
the  prifoner’s,  lay  in  one  bed,  and  Allan  Breck  and  Charles  Stew- 
art, alfo  a fon  of  the  prifoner’s,  lay  in  another  bed  in  the  fame 
barn.  They  all  went  to  bed  much  about  one  time,  and  rofe  to- 
gether next  morning ; and  the  deponent  did  not  fee  the  prifoner 
about  the  houfe. 

Alexander  Stewart  of  Ballachellfh  depofed.  That  Allan  Breck 
came  to  his  houfe  in  the  afternoon  of  Wednefday  the  r3th  of 
May,  and  {laid  with  him  till  next  day  between  eleven  and  twelve 
o’clock,  when  he  went  a-fifhing  In  a neighbouring  rivulet,  and 
did  not  take  leave  of  the  deponent,  fince  which  time  he  has  not 
feen  him.  As  the  murder  happened  that  night,  and  as  Allan 
Breck  did  not  return  to  the  deponent’s  houfe,  he  next  morning 
‘ really  thought  that  Allan  Breck  Stewart  might  be  the  a6ior  ^ 

‘ in 

* This  expreffion  appears  to  me  equivocal  and  fufpicious.  It  muft  here  be  ob- 

'■  ferved, 
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*’  in  this  murder.’  Allan  Breck  was  drelTecl  in  a great  coat,  and  1752 
under  it  a fhort  black  coat  with  white  buttons. 

Donald  Stewart  in  Ballachelifh  dcpofed,  That,  on  Friday  the 
15th  of  May,  he  met  the  prifoner,  and,  upon  exprefling  his  re- 
gret at  Glenure’s  murder,  the  prifoner  joined  with  him  ; and  ad- 
ded, that  one  Serjeant  More,  who,  to  the  deponent’s  knowledge, 
had  not  been  in  the  country  thefe  ten  years,  had  threatened  harm 
to  Glenure  in  France.  On  the  preceding  evening,  the  deponent 
received  a meflage,  that  a perfon  at  a little  diflaace  from  the 
houfe  wiflied  to  fee  him.  He  went,  and  found  it  to  be  Allan 
Breck  Stewart,  dreifed  in  a great  coat,  and  a dark  fhort  coat  un- 
der it,  with  white  metal  buttons.  The  deponent  challenged  him. 
as  guilty  of  the  murder;  he  faid  he  had  no  concern  in  it,  but  be- 
lieved he  would  be  fufpedded  ; and  on  this  account,  and  being  a 
deferter,  it  was  neceflary  for  him  to  leave  the  kingdom:  There- 
fore, as  he  was  very  fcarce  of  money,  he  requefted  the  deponent 
to  go  to  the  prifoner,  and  acquaint  him^  that  he  Allan  Breck  uuas 
gone  to  Koalifnacoany  and  de/ire  him^  if  pojfible^  to  fend  him  money  ■ 
there.  The  deponent  promifed  to  deliver  the  meffage,  and  did^ 
deliver  it  to  the  prifoner,  who,  without  faying  whether  he  was 
to  fend  the  money  or  not,  afked  why  Allan  Breck  himfelf  did 

C c 2.  not 

ferved,  that  the  common  method  of  taking  down  written  evidence  in  this  country, 
is  not  to  exprefs  the  aftual  words  of  the  witnefs,  but  for  the  judge,  or  commiffion- 
er,  to  clothe  the  witnefs’s  ideas  in  the  moft  fuitable  language  that  occurs  to  him. 

Thus  the  witnefs’s  idea,  when  committed  to  paper  by  the  judge,  is  fometimes  very 
different  from  that  which  he  delivered. — The  judge  who  ditlated  to  the  clerk  of 
court  Mr  Stewart  of  Ballacheliih’s  evidence  was  the  Duke  of  Argyle  himfelf.  I 
apprehend  the  deponent  meaned  only,  that  he  really  thought  Allan  Breck  might 
be  guilty  of  this  murder ; yet  his  evidence  is  fo  worded  as  to  imply,  that  the  aftual 
perpetrator  was  not  without  confpirators , who  were  joined  with  him  in  contriving  • 
this  murder. 
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1752  not  come  for  money  if  he  wanted  it  ? td  which  the  deponent 
anfwered,  that  Allan  told  him  he  would  be  fufpedled  of  the 
murder,  and  was  a^deferter.  The  prifoner  replied,  he  hoped  in 
, God  Allan  Breck  was  not  guilty  of  the  murder.  On  the  Sun- 
day after,  the  deponent  met  Alexander  Bane  Stewart  packman 
who  told  him  he  had  been  at  the  prifoner’s  houfe  of  Aucharn, 
and  had  got  either  three  or  five  guineas,  to  be  left  with  John 
Breck  Maccoll  in  Koalirnacoan,*for  Allan  Break’s  ufe,  if  he  cal- 
led there, 

John  Macdonald  of  Glenco  depofed,  That,  on  Friday  the  ijth 
of  May,  Allan  Breck  came  to  the  deponent’s  houfe  between  three 
and  four  in  the  morning,  when  the  family  were  all  in  bed,  knock- 
ed at  the  window,  and  did  not  ftay  above  a quarter  of  an  hour, 
and  gave  him  the  firft  notice  of  Glenure’s  being  murdered  the 
evening  before  in  the  wood  of  Lettermore.  Allan  Breck  faid  he 
was  going  to  leave  the  country,  and  had  come  to  bid  him  fare- 
well. 

Mary  Macdonald  depofed,  That,  on  Sunday  the,  17th  of  May, 
a little  before  fun-fet,  fhe  faw  Allan  Breck  fitting  in  the  wood 
of  Koalifnacoan.  On  her  approach  he  ftarted  to  his  feet  ; the 
common  falutation  pafled  between  them ; but  fhe  was  alarmed  at 
meeting  a man  in  a place  fo  remote. 

Allan  Beg  Cameron  depofed.  That,  about  the  i8th  of  May  laft, 
Allan  Breck  Stewart,  his  nephew,  having  come  to  his  houfe,  the 
deponent  faid,  he  fuppofed  Allan  would  be  fufpeded  of  the  mur- 
der, who  anfwered,  he  thought  fo  too.  The  deponent  prefling 
him  earneftly  to  ‘ make  a clean  breaft,’  he  declared  he  never  had 
feen  Glenure  dead  or  alive.  The  deponent  repeated  bis  inftan- 
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ces  with  him  to  tell  what  he  knew  of  the  murder,  till  at  laft  he  1752 
became  angry.  Allan  Breck  added,  that  his  only  fear  was  to 
be  apprehended  by  the  Military,  which  might  prove  fatal  to 
him,  as  he  had  been  a deferter ; and  that  Glenurc’s  friends  were 
at  prefent  in  fuch  rage  and  fury,  that  he  v/as  very  fure,  were  he 
apprehended,  he  would  be  hanged. 

Alexander  Stewart  of  Innernahyle  depofed,  That  the  prifoner 
was  many  years  tenant  to  his  brother,  the  Laird  of  Ardfhiel,  up- 
on the  farm  of  Glenduror  : That  he.w’^as  removed  from  his  pof- 
felTion  by  Glenure,  fa£lor  upon  this  forfeited  eftate,  and  the  lands 
given  to  Mr  Campbell  of  Ballieveolan.  The  deponent  being  a 
near  neighbour  of  the  prifoner’s,  had  frequent  opportunities  of 
converfing  with  him  on  the  fubje£l  of  his  removal.  The  prifon- 
er feemed  diflatisfied  with  it  ; adding,  however,  that  he  did  not 
think  Glenure  would  have  removed  him,  if  Mr  Campbell  of  Bal-’^ 
lieveolan  had  not  fought  thefe  lands  from  him.  Depofed,  That 
the  chief  regret  which  the  prifoner  exprelTed  for  being  turned 
out  of  his  farm,  was,  that  the  children  of  the  family  of  Ardfheil 
would  thereby  be  deprived  of  the  gratuity  he  was  wont  to  tranf- 
mit  them.  Depofed,  That  the  prifoner  removed  voluntarily  from 
the  farm  of  Glenduror^  vuithout  procefs  at  lava, 

Donald  Campbell  of  Airds  depofed,  That  he  was  employed  by 
Glenure  as  his  fub-fador  upon  the  eftate  of  Ardfheil,  The 
prifoner  told  the  deponent,  that  whatever  was  made  of  thefe 
rents  over  what  was  paid  into  the  Exchequer,  was  accounted  for 
to  the  children  of  Ardfheil ; and,  when  the  prifoner  removed 
from  the  farm  of  Glenduror,  he  faid  to  the  deponent,  he  had 
reafon  to  believe  the  excrefcence  of  the  rents  of  that  farm  would 
, ftill  be  accounted  for  to  them ; and^  in  that  cafe^  he  vuould  be 
safy  as  to  his  ovun  removal. 
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1752  Charies  Stewart,  writer  and  notary  depofed,  That  the  prlfoner 
wrote  him  a letter,  defiring  him  to  go  along  with  the  tenants  of 
Ardlheil,  and  intimate  to  Gleniire  a lift  which  had  been  obtain- 
ed upon  a bill  of  fufpenfion  againft  their  removing.  The  depo- 
nent accordingly  went  to  Aucharn  that  night;  and  next  day, 
w^hlch  was  the  firft  of  May,  he  went  along  with  the  tenants  to 
Glenure’s  houfe,  intimated  the  fift,  and  took  a proteft.  The 
prifoner  did  not  go  along  with  him.  On  the  14th  of  May  he 
got  a fecond  letter  from  the  prifoner,  defiring  him  to  attend  next 
day  at  the  ejeSiion  of  the  tenants^  but  he  declined  going,  becaufe 
he  did  not  choofe  to  difoblige  Glenure.  When  the  deponent  was 
at  Aucharn  on  the  ift  of  May,  he  faw  Allan  Breck  Stewart  there, 
who  was  drefled  in  a JJjort  black  Highland  coat^  "with  'white  but- 
tons and  tro'wfers.  He  then  heard  Allan  Breck  fay,  that  he 
thought  it  hard  in  Glenure  to  remove  the  tenants  of  Ardlheil, 
W’hen  he  did  not  remove  thofe  of  Mamore. 

John  M'Corqiiodale  in  Ballachelilli  depofed.  That,  on  the  laft 
.night  of  December,  he  was  prefent  at  Kintalline  when  Glenure, 
the  prifoner,  and  fome  ether  company,  met  together:  High 
words  pafled  between  them  ; and  it  being  apprehended  a quarrel 
would  enfue,  the  deponent  and  fome  others  took  the  prifoner 
out  of  the  room.  The  prifoner  was  difobliged  at  being  feparated 
from  Glenure,  as  he  expefled  he  would  have  gone  home  with 
him  that  night  to  the  prifoner  s houfe  ; and  faid,  if  nobody  had 
interfered,  Glenure  and  he  "would  have  been  good  friends  before 
they  parted, 

Alexander  Campbell  in  Teynaluib  depofed.  That,  in  the  end 
of  April,  the  prifoner  flopped  at  his  houfe  to  get  his  horfe  fed. 
He  called  for  a dram ; and  one  Maclaren,  a merchant  in  Stirling, 
alked  the  prifoner  to  help  the  deponent  to  a dram;  to  which  the 
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prifoner  anfwered,  ‘ he  did  not  knoiv  any  thing  he  •would  help  the  1752 
‘ deponent,  or  any  of  his  name,  to,  if  it  •was  not  to  the  gibbet  I 
The  deponent  replied,  faying,  it  feeir.s  if  any  of  the  Campbells 
^vere  at  the  gallows,  the  prifoner  would  draw  down  their  feet ; 
to  wdiich  the  latter  rejoined,  thofe  ‘ of  Jome  of  them  he  "would, 

* and  of  fome  of  them  he  would  noil  The  deponent  then  faid, 
he  fuppoled  Glenure  was  the  man  ot  the  name  with  whom  the 
prifoner  had  the  greateft  quarrel,  but  he  had  no  good  caufe  for 
it;  to  w’hich  the  prifoner  anfwered,  if  Glenure  had  ufed  the  de- 
ponent as  ill  as  him,  by  turning  the  deponent  out  of  his  poffef- 
fion,  he  would  have  had  no  lefs  quarrel  with  Glenure  than  the 
prifoner  had.  Being  interrogated  for  the  prifoner,  depofed.  That 
the  prifoner  was  perfedlly  fober,  and  the  deponent  thought  thefe 
expreffions  proceeded  from  malice. 

Colin  Maclaren  merchant  -in  Stirling  depofed.  That,  upon  his 
defiring  the  prifoner  to  help  their  landlord,  the  preceding  wit- 
nefs,  to  a dram,  the  prifoner  faid,  he  did  not  think  he  would 
help  the  landlord,  or  any  of  his  name,  to  any  thing  but  the  gal- 
low's.  The  landlord  then  faid,  ‘ that  it  feemed  if  they  were  on 
‘ the  gibbet  the  pannel  would  draw  down  their  feet;  and  he  fup- 
‘ pofed  it  was  on  Glenure’s  account  ;’  to  this  the  prifoner  an- 
fwered, he  could  not  fay  but  it  was  ; upon  which  an  altercation 
took  place  between  the  preceding  witnefs  and  the  prifoner  con- 
cerning the  juftice  of  the  latter’s  being  removed  from  his  farm. 

The  deponent  and  the  prifoner  rode  on  together  from  the  houfe 
of  the  preceding  witnefs ; the  converfation  was  renew^ed,  the 
prifoner  feeming  to  have  much  at  heart  the  removal  from  his 
poffeffions.  He  faid,  he  did  not  know  what  bufinefs  either  the 
Barons  of  Exchequer,  or  fadlors  upon  the  forfeited  eftates,  had 
to  turn  out  tenants  while  they  paid  their  rent : That  he  was  go- 
ing to  Edinburgh  to  apply  for  a bill  of  fufpenfion  againft  the  rc- 
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1752  moving;  if  he  failed  in  his  fufpenfion,  he  would  carry  it  to  the 
Britifli  parliament;  and  If  he  failed  there  . . . (after  a little  paufe, 
and  with  an  emphafis)  . ...  * /.le  behoved  to  take  the  only  other  re- 
^ ‘ 7}iedy  that  remained^  Being  interrogated  for  the  prifoner,  de- 

pofed,  That,  when  the  converfation  began  in  the  lioufe  of  the  pre- 
ceding witnefs,  he  thought  the  prifoner  in  jett  ; but  it  was  like 
to  turn  out  very  ferious,  as  the  prifoner  and  the  landlord  came 
to  high  words.  The  witnefs  did  not  think  the  prifoner  drunk 
while  in  the  preceding  witnefs’s  houfe,  but  fome  drams  were 
drank  upon  the  road,  and  the  deponent  thought  the  prifoner 
much  the  worfe  of  drink  when  he  ufed  the  above  exprelfions 
about  the  Britifh  Parliament,  and  the  only  other  remedy.  De- 
'pofed,  That  the  converfation  turning  upon  an  officer  who  was 
broke  for  cowardice,  the  deponent  fald  it  furprifed  him  mucK, 
for  he  knew  that  this  officer  accepted  of  a challenge  to  fight  from 
Glenure.  The  prifoner  faid,  he  efteemed  that  officer  a better 
man  than  Glenure  ; one  Murray  who  was  in  company  having 
contradidled  the  officer’s  being  fo  good  a man  as  Glenure,  the 
prifoner  faid,  ‘ he  knew  the  contrary ; for  that  he  himfelf  had 
‘ given  Glenure  a challenge  to  fight  him,  which  Glenure  de~ 

‘ dined;’  and  he  defired  Mr  Murray  to  tell  Glenure,  ‘ he  vuould 
* him  when  he  vuould ;’  but  Mr  Murray  declined  to  carry 
fuch  a meffage. 

Ewan  Murray  vintner,  depofed,  that  the  prifoner,  and  Mr 
Maclaren,  the  preceding  witnefs,  having  flopped  at  his  houfe,  the 
converfation  turned  upon  an  officer  in  the  army  who  was  brand- 
ed with  cowardice,  and  the  prifoner  faid,  Glenure  was  as  great  a 
coward  as  that  officer,  for  the  prifoner  had  challenged  him  to 
fight,  which  Glenure  declined;  and  he  defired  the  deponent  to 
tell  Glenure  fo  ; but  the  witnefs  faid,  he  would  not  carry  any 
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fuch  meflage  from  one  gentleman  to  another. — At  that  time  he  1752 
thought  the  prifoner  the  worfe  of  drink. 

John  More  Maccoll,  late  fervant  to  the  prlfoner,  depofed,  That, 
about  Chriftmas  laft,  as  the  deponent,  and  other  fervants  of  the 
prlfoner’s,  were  diftilling  fome  whifky  in  their  mafter’s  brew- 
houfe,  after  fome  previous  converfation  concerning  Glenure,  the 
prifoner  faid,  ‘ the  tenants,  or  commoners,  were  likely  to  be 
‘ very  ill  off ; for,  if  Glenure  went  on  in  the  way  he  then  did, 

‘ it  was  likely  he  would  be  laird  of  Appin  in  a very  fhort  timej 

* and  that  he  (the  deponent)  knew  once  a Jet  of  commoners  in  Ap- 

* pin  who  would  not  allow  Glenure  to  go  on  at  fuch  a rate ; to 
‘ which  the  deponent  and  the  reft  anfwered,  that  they  knew  no 

* commoners  in  the  country  that  could  ftrive  or  contend  W'ith 
‘ Glenure.’  Depofed,  That,  on  the  day  the  prifoner  went  laft 
for  Edinburgh,  Allan  Breck  Stewart  faid  to  the  deponent  and 
Dugald  Maccoll,  that  ‘ if  they,  the  commoners,  were  worth 
‘ themfelves,  they  could  keep  out  Glenure,  and  hinder  him  from 
‘ opprefting  the  tenants,  in  which  cafe  they  would  not  be  banifli- 
‘ ed  from  their  natural  poffeflions.’  Allan  Breck  added,  that  ‘ he 
‘ had  it  in  his  power  to  fave  or  protecft:  any  body  that  would  put 

* Glenure  from  trampling  upon  the  country  in  the  manner  he 
‘ then  did.’ 

Dugald  Maccoll,  fervant  to  the  prifoner,  depofed.  That  one 
morning  laft  winter,  when  the  deponent  and  other  fervants  were 
in  the  prifoner’s  brewhoufe,  he  faid  to  them,  that  Glenure  was 
like  to  hurt  him,  the  prifoner,  as  much  as  in  his  power;  but 
that  was  not  the  worft  of  it ; for,  if  Glenure  proceeded  in  his 
prefent  ftile,  it  was  probable  he  would  be  laird  of  Appin  in  five 
years : The  deponent  and  the  other  fervants  faid  it  was  fo ; upon 
which  the  prifoner  obferved,  ‘ that  was  the  fault  of  the  com- 
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1752  ‘ moners  j’  and  added,  ‘ that  he  oiice  knew  commoners  in  Ap- 
‘ piQ  who  would  not  allow  Glenure  to  go  on  at  fuch  a rate.’ 
Depofed,  That,  on  the  laft  night  of  December,  Glenure,  Mr 
Campbell  of  Ballieveolan,  the  prifoner,  his  uncle  James  Stewart 
in  Ardnamurchan,  and  John  Stewart  younger  of  Ballachelifli, 
were  in  company  together  at  a public  houfe  at  Kintalline  : The 
deponent,  by  defire  of  his  millrefs,  went  there  to  attend  his 
mafter  home.  The  company  continued  drinking  till  it  was  late 
at  night:  They  began  to  fpeak  very  loud,  and  got  upon  their 
feet;  but,  as  they  fpoke  in  Englifli,  the  deponent  did  not  under- 
ftand  what  they  faid  : He,  and  feveral  ‘ other  commoners'  who. 
were  in  the  houfe,  apprehending  that,  the  forementioned  com- 
pany were  about  to  quarrel,  went  into  the  room  in  order  to  pre- 
vent it.  As  the  company  ftill  fpoke  loud,  and  in  Englifh,  the 
deponent  and  his  afliftants  carried  the  prifoner,  and  his  uncle, 
Mr  Stewart,  out  of  the  room.  They  infilled  on  going  back  to 
the  company  ; and  the  prifoner  would  not  move  from  the  place 
where  he  flood  till  a meflage  was  brought  him  from  the  company, 
fignifying  whether  Glenure  would  wait  upon  him  at  his  houfe 
next  day.  Being  informed  by  Mr  Stewart  of  Ballachelifh  that 
Glenure  would  wait  upon  him,  the  prifoner  afked,  ‘ if  Glenure 
‘ had  promifed  fo  upon  his  honour,’  and  was  anfwered  in  the 
affirmative;  and  Glenure  and  Ballieveolan  did  accordingly  dine 
at  the  prifoner’s  houfe  next  day.  Depofed,  That  the  deponent  and 
his  affiftants  then  carried  the  prifoner  over  a rivulet  w’hich  lay 
between  the  houfe  where  they  had  been  drinking  and  the  prifon- 
er’s houfe  at  Aucharn.  He  afked  at  them  ‘ what  kept  them 
‘ there  fo  late,  and  why  they  did  not  go  home  in  proper  time  of 
[ night  ? and  they  anfwering  that  they  were  there  waiting  upon 
‘ him,  the  pannel  replied,  that  it  was  not  waiting  upon  him  they 
‘ were  hit  upon  Glenure^  to  fee  what  they  could  get  by  him'  De- 
pofed, That  both  the  prifoner  and  his  uncle  were  very  drunk. 
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Dcpofed,  Tliat,  In  March  laft,  when  the  deponent  and  John  More  1752 
Maccoll  were  harrowing  one  of  the  prifoner’s  fields,  Allan  Breck 
Stewart  and  they  fell  into  converfation  about  their  exiled  friends 
in  France : Allan  Breck  faid,  it  was  a particular  misfortune  that 
the  management  of  any  concerns  they  left  behind  them  fliould 
have  fallen  into  the  hands  of  Glenure,  who  was  about  to  fiaow 
them  no  manner  of  favour.  He  faid,  ‘ the  commoners  of  Appin 
‘ were  little  worth  when  they  did  not  take  him  out  of  the  way 
‘ before  now  and  upon  their  faying  nobody  would  run  that 
rifque,  Allan  anfw’-ered,  that  he  knew  how  to  convey  out  of  the 
w\ay  any  body  who  would  do  fo,  in  fuch  manner  that  they  fliould 
never  be  catched.  Fie  added,  that  they  and  the  tribe  of  Maccoll 
were  not  like  to  be  the  leaft  fufFerers  by  Glenure’s  proceedings. 

He  was  then  drefied  in  a long  blue  coat,  red  waiftcoat,  and  black 
breeches,  with  a hat  and  feather  ; but,  when  he  went  from  the 
prifoner’s  houfe  to  Rannoch,  he  was  drefied  in  a black  fhort  coat 
with  filver  buttons,  belonging  to  the  prifoner,  blue  and  white 
ftriped  trowfers,  and  a dun  great  coat,  which  the  deponent  thinks 
belonged  to  Allan  Stewart,  the  prifoner’s  fon.  Allan  Breck  had 
on  the  fame  drefs  when  he  came  back  from  Rannoch  ; and  the 
deponent  does  not  remember  to  have  feen  him  in  that  garb  at 
any  other  time,  except  on  the  nth  and  12th  of  May  laft.  De- 
pofed.  That,  on  Friday  the  15th  of  May,  the  deponent  faw  Ca- 
tharine Maccoll,  fervant  to  the  prifoner,  have  fomething  in  a bag 
under  her  arm,  which  fhe  laid  was  Allan  Breck’s  clothes,  and 
that  Ihe  was  going  to  hide  them.  Depofed,  ‘ That  upon  Thurfday 
‘ evening,  the  14th  of  May,  after  notice  of  Glenure’s  murder 
‘ came  to  Aucharn.  Allan  Stewart,  fon  to  the  pannel,  defired  the 
‘ deponent,  and  John  Beg  Maccoll,  to  hide  a large  Spanilh  gun 
‘ that  ufed  to  ftand  in  the  brewhoufe;  and  told  them  that  he  him- 
felf  had  concealed  a lelfer  gun  that  ufed  to  ftand  at  the  end  of 
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1752  ‘ the  girnel*  in  the  barn,  under  the  {aJ\A  girnel,  where  he  thought 
‘ it  would  he  fafe.  ’ They  did  fo  accordingly  ; but  next  day  the 
prifoner,  not  thinking  the  place  where  the  arms  were  concealed 
fufficiently  fecret  f,  ordered  the  deponent  and  John  Beg  Maccoll 
to  carry  them  from  the  place  where  they  were  hid,  and  hide 
them  in  the  moor  ; and  they  accordingly  lodged  them  in  the 
cleft  of  a rock.  Depofed,  That  the  arms  fo  hid  W'ere  a large 
Spanifli  gun  loaded  with  powder  and  frnall  Jhot,  which  Allan 
Breck  was  in  ufe  to  carry  in  order  to  fhoot  black  cocks ; a fmall 
gun  not  loaded,  which  Allan  Stewart,  the  prifoner’s  fon,  was  in 
ufe  to  carry  in  the  morning  for  the  fame  purpofe,  and  four  fwords, 
Depofed,  That,  before  the  arms  were  thus  hid,  it  was  reported 
at  Aucharn  that  foldiers  were  coming  into  the  country. 

John  Beg  Maccoll,  fervant  to  the  prifoner,  depofed  in  fubftance 
conform  to  the  two  preceding  witnefles,  as  to  the  prifoner’s  com- 
plaining to  them  that  Glenure  was  no  friend  of  his,  and  that  he 
once  knew  a fet  of  commoners  in  Appin  who  would  not  allow 
Glenure  to  carry  matters  with  fo  high  a hand.  Depofed,  That 
the  deponent  and  Dugald  Maccoll  communed  together  on  the 
import  of  their  matter’s  expreflions,  revolving  whether  it  was 
an  encouragement  to  dettroy  Glenure,  or  a complaint  againtt  the 
commoners  of  Appin,  as  not  being  fo  faithful  to  the  prifoner  as 
he  expeded.  Depofed,  That  Allan  Breck  came  to  the  prifoner’s 
houfe  in  March  latt,  ttaid  there  for  fome  days,  made  little  excur- 
fions  in  the  neighbourhood,  and  came  frequently  back  again.  In 

particular, 

* A meal  ark,  or  com  cheft.  f The  ftatute  of  King  George  I.  for 

difarming  the  northern  counties,  had  been  lately  renewed  with  additional  feverities. 
Arms  being  found  in  the  pofleffion  of  perfons  of  a certain  defcription,  fubjedled 
the  polfelTors  to  heavy  penalties ; Stat.  Geo.  I.  ann.  imo  cap.  54. ; Geo.  2di.  ann. 
ipno,  cap.  39. 
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particular,  he  came  to  Aucharn  on  Monday  the  i ith  of  May  about  1732 
mid-day,  dreffed  in  a long  blue  coat,  red  waiftcoat,  black  plufh 
breeches,  hat  and  feather;  but  in  the  evening  he  was  dreffed  in 
a black  fhort  coat  and  filver  buttons,  belonging  either  to  the 
prifoner  or  his  fon ; and  he,  Allan  Breck,  thus  dreffed,  came  and 
affifted  the  deponent,  and  his  fellow  fervants,  in  covering  potatoes. 

When  Allan  Breck  arrived  at  Aucharn  on  the  1 ith  of  May,  the 
prifoner  was  feeing  the  deponent  and  his  other  fervants  covering 
potatoes.  Allan  Breck  feated  himfelf  befide  the  prifoner,  and 
they  had  fome  converfation  in  Englifli,  which  the  deponent  does 
not  underftand.  Depofed,  That,  on  Thurfday  the  14th  of  May, 
the  prifoner  gave  the  deponent  a letter  to  be  delivered  to  Charles 
Stewart  notary  public  at  Maryburgh,  and  told  him  that  the  pur- 
pofe  of  the  letter  was  to  defire  Charles  Stewart  to  come  and  take 
a proteft  againft  Glenure,  in  cafe  he  had  no  fufficient  warrant  to 
remove  the  tenants  of  Ardfhiel.  The  prifoner  defired  the  depo- 
nent to  make  all  poffible  defpatch,  and  to  go  by  the  ferry  of 
Kintalline,  being  a fhorter  way  than  by  the  ferry  of  Ballachelifh. 

The  prifoner  alfo  told  him  to  get  fome  money  from  William 
Stewart  merchant  Maryburgh,  to  pay  for  milk  cows  which  were 
bought  for  him,  and  that,  if  the  money  was  not  fent,  he  would 
not  get  the  cows.  The  deponent  fet  out  from  Aucharn  between 
feven  and  eight  in  the  morning.  He  met  Glenure  at  the  three 
mile  water,  knew  his  fervant,  had  fome  converfation  with  him, 
and  told  him,  that  he,  the  deponent,  was  going  to  Fort-William ; 
and  he  arrived  there  about  twelve  o’clock.  He  delivered  the  let- 
ter he  got  from  the  prifoner  to  William  Stewart  merchant  in 
Maryburgh,  who  told  him,  that  Charles  Stewart,  the  notary,  was 
from  home,  having  gone  to  the  Braes  of  Lochaber  ; but  that. 
Glenure  had  a notary  with  him,  which  would  anfwer  the  pur- 
pofe  of  both.  The  deponent  got  no  money  from  William  Stew^ 
art,  ftaid  a very  little  while  at  Fort- William,  returned  by  the 
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1752  fhort  road  to  the  ferry  of  Bahachellfh,  and  found  Glenure  ar- 

' ^ rived  at  the  ferry  before  him.  The  deponent  wanted  to  crofs 
immediately;  the  ferryman  bid  him  wait  till  he  fhould  be  taken 
over  with  Glenure’s  horfes  ; but  the  deponent  obferving  that 
the  time  of  the  tide,  and  the  rapidity  of  the  ftream,  would  oc- 
cafion  a confiderable  delay  ere  the  horfes  could  be  taken  over, 
made  the  ferryman  crofs  with  him  immediately  ; and  this  was 
about  four  o’clock.  The'  deponent  proceeded  in  his  journey, 
paffed  through  the  wood  of  Lettermore,  and  neither  met  nor 
faw  any  body;  and  when  he  went  that  day  to  Fort- William 
with  the  letter  to  the  notary,  had  no  orders  from  his  7najler 
to  inquire  after  Glenure' s motions^  or  to  acquaint  any  body  of 
them.  An  hour  was  hardly  elapfed  after  the  deponent’s  arrival 
at  his  mafter’s  houfe,  ere  Glenure’s  fervant  came  to  the  door 
calling  for  the  prifoner  ; and  being  afked  what  news  ? he  an- 
fwered,  ‘ the  word;  I ever  had  ; my  mafter  is  murdered  in  the 
‘ wood  of  Lettermore;  upon  which  James  Stewart  faid,  Lord 
‘ blefs  me,  was  he  diot  ? to  which  the  fervant  anfwered,  that  he 
*■  was  (hot ; and  faid  the  pannel  ’ought  to  go  and  take  care  of 
‘ his  corpfe.’  But  neither  the  prifoner,  nor  any  of  his  family, 
went  near  thie  corpfe ; for  he  faid,  ‘ that,  as  he  and  Glenure 
were  not  in  good  terms,  and  fome  of  the  people  who  were  to 
meet  Glenure  had  arms,  he  did  not  incline  to  go  near  them,  not 
knowing  what  might  happen.  The  prifoner  faid,  ‘ this  was  a 
‘ dreadful  accident,  and  he  was  afraid  would  bring  trouble  on 
‘ the  country;’  and  appeared  to  be  forry  fOr  what  had  happened. 
Depofed,  That  late  on  Thurfday  evening,  after  the  news  of 
Glenure’s  murder  had  arrived  at  Aucharn,  the  prifoner’s  wife 
ordered  Dugald  Maccoll  and  the  deponent  to  hide  all  the  arms 
that  were  about  the  houfe,  as  it  was  probable  that  a party  of  fol- 
diers  would  be  ordered  into  the  country.'  They  accordingly, 
took  a large  loaded  gun  out  of  the  brewhoufe,  and  hid  it  under 
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the  thatch  of  the  fheep-houie.  They  inquired,  at  the  fame  time,  1752 
for  the  little  gun  that  ufed  to  lie  in  the  barn,  and  were  told  by 
Allan  Stewart,  the  prifoner’s  Ton,  that  he  had  hid  it  under  the 
large  girnel ; and  they  concealed  four  fwords  under  a parcel  of 
thatch.  Next  day  they  were  defired  by  their  miftrefs  to  hide 
the  arms  better;  and  they  took  the  large  loaded  gun  and  the 
fwords  from  the  places  where  they  had  concealed  them,  and  the 
little  gun,  which  was  not  loaded,  from  under  the  girnel,  where 
Allan  Stewart  faid  the  night  before  he  had  laid  it,  and  hid  all  of 
them  at  fome  diftance  from  the  houfe.  Depofed,  That  he  faw  the 
little  gun  either  on  the  Tuefday  or  the  Wednefday  preceding  the 
murder,  and  gave  as  the  caufe  of  his  not  feeing  it  on  Thurfday, 

‘ that  he  was  from  home  almoll  all  that  day.’  He  did  not  fee 
the  little  gun  loaded  fince  the  month  of  March,  when  the  black 
cocks  were  crowding.  At  that  time  he  faw  Allan  Breck  carry 
it  out  one  morning  loaded  with  fmall  fhot,  who  told  rlie  depo- 
nent that  it  milTed  fire  thrice  when  he  prefented  it  at  a black 
cock,  and  went  off  the  fourth  time  without  killing  the  bird.  De- 
pofed, That  neither  of  the  guns  w'ere  in  good  order;  for  the  large 
one,  when  the  trigger  was  drawn,  ufed  to  ftand  at  half  cock,  and 
the  little  one  had  an  old  worn  flint,  and  was  in  ufe  to  mifs  fire. 

Captain  David  Chapeau  of  Gencrrd  Pultney’s  regiment  depofed. 

That,  upon  information  given  by  Mr  Campbell  of  Barcaldine, 
that  there  were  fome  arms  hid  among  the  rocks  near  the  prifon- 
er’s  houfe,  he  went  thither  with  a party  of  his  men,  and  found 
the  arms  above  deferibed.  The  large  gun  was  loaded  with  final! 
fhot ; the  little  gun  was  not  loaded,  and  appeared  to  have  been 
lately  fired  ; for  he  put  his  finger  into  the  muzzle,  and  it  came 
out  black.  Being  interrogated  by  the  prifoner,  whether  a muf- 
ket  laid  by  foul  will  not  give  that  appearance  to  the  finger  a 
month  after  it  has  Iceii  difeharged  ? depofed,  he  cannot  tell,  not. 
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1 752  being  accuftomed  to  fee  arms  ufed  fo.  Depofed,  That  the  lock 
of  the  unloaded  piece  had  but  one  fcrew  nail,  and  the  other  end 
of  the  lock  was  tied  to  the  ftock  with  a firing  ; That  a gun  in 
fuch  a fituation  may  be  fit  enough  to  be  ‘ fired  with  That  he 
took  the  fuzees  along  with  him  to  Fort-William,  and  delivered 
them  to  the  adjutant ; and  the  deponent  does  not  know  by  what 
means  the  lock  now  miffing,  which  belonged  to  the  little  gun, 
was  loft,  but  believes  it  to  have  been  by  accident. 

William  Stewart  merchant  in  Maryburgh  depofed.  That  he  did 
not  fend  to  the  prifoner  the  L.  8 to  pay  for  the  cows,  which  John 
Beg  Maccoll  fought  in  the  prifoner’s  name  on  Thurfday  the  14th 
of  May;  but,  on  Friday  the  15th,  he  got  a fecond  meflage  by 
Alexander  Stewart  packman  % who  told  the  deponent  that  he  was 
going  to  Glenevis  to  get  payment  of  a horfe  bought  from  the  depo- 
nent, and  that  he  muft  alfo  get  from  the  deponent  L.  5 towards 
payment  of  fome  cows  which  the  prifoner  had  bought  for  him  at 
Ardffiiel,  as  the  cows  were  not  to  be  delivered  till  payment  of 
the  money.  The  deponent,  however,  was  not  in  cafh ; but  next 
day,  as  the  pedlar  returned  from  Glenevis,  the  deponent’s  wife, 
w'ho  was  anxious  to  have  the  cows,  fent  three  guineas  by  the 
pedlar  to  the  prifoner,  and,  accordingly,  in  about  eight  days,  flie 
got  two  of  the  cows,  but  fhe  never  got  the  other  two.  Depofed, 
That  he  faw  Allan  Breck  at  the  prifoner’s  on  the  ift  of  May, 
drefied  in  a fhort  black  coat  and  clear  buttons.  Allan  Breck 
told  the  deponent  he  had  been  a foldier  in  the  King’s  troops  at 
the  battle  of  Prefton,  and  afterwards  was  in  the  rebellion  ; and 
he  feemed  to  be  on  the  watch  left  he  fhould  be  fearched  for. 

Alexander  Stewart,  travelling  packman,  depofed.  That,  upon 
Friday  the  15th  of  May,  about  mid-day,  the  prifoner  defired  the 
deponent  to  go  to  Fort-William  to  William  Stewart  merchant, 
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and  get  L.  5 from  him  j for  the  prlfoner’s  friend,  Allan  Brack,  175^ 
was  about  to  leave  the  country,  as  troops  were  coming  into  it, 
and  he  might  be  fufpedled  of  Glenure’s  murder.  The  prifoner 
faid  it  was  incumbent  upon  hiinfelf  to  fupply  his  friend,  Allan 
Breck,  with  cafh ; and,  therefore,  he  bid  the  deponent  tell  William 
Stewart  he  muft  fend  the  money,  although  he  fhould  borrow  it 
from  twenty  purfes ; and  that  he  muft  alfo  advance  L.5  to  John 
Breck  Maccoll  bouman  at  Koalii'nacoan,  if  he  came  to  demand 
fuch  a fum.  The  prifoner  defired  the  deponent  to  feek  L.  4 
more  from  him,  being  the  price  of  two  milk  cows.  In  confe- 
quence  of  thefe  meftages,  the  deponent  went  to  Fort- William, 
and  alked  from  William  Stewart  the  two  fums  mentioned.  Stew- 
art faid  he  had  not  the  money,  and  defired  the  deponent  to  pro- 
ceed with  his  meffage  to  Glenevis,  and  he  would  fee  him  to- 
morrow and  give  him  the  money.  The  deponent  accordingly 
called  next  .day  in  his  return  ; but  all  he  got  was  three  guineas. 

With  this  he  went  back  immediately  to  Aucharn,  where  he  ar- 
rived in  the  evening.  Mr  Stewart  was  not  at  home : — But^  in  a 
quarter  of  an  hour^  intelligence  arrived^  that  both  Mr  Stewart  aiid 
his  fon  Allan  were  made  prifoners.  Mrs  Stewart  went  immedi- 
ately to  the  place  where  her  hufband  and  fon  were  apprehended, 
and  the  deponent  accompanied  her.  They  found  Mr  Stewart  a 
prifoner.  The  deponent  having  opportunity  to  converfe  with 
him  apart,  told  him  he  had  brought  three  guineas.  Upon  this 
the  prifoner  pulled  out  a green  purfe,  out  of  which  he  took  two 
guineas  and  gave  them  to  his  wife,  who  immediately  delivered 
them  to  the  deponent ; and  the  prifoner  defired  ‘ that  the  five 
‘ guineas  fhould  be  fent  to  that  unhappy  man  (meaning  Allan 
‘ Breck)  to  fee  if  he  could  make  his  efcape;  and  pitched  upon 
‘ the  deponent  as  a perfon  that  fhould  go  with  the  money.’  Soon 
after  the  prifoner  was  carried  off  by  a party  of  foldiers  to  Fort- 
William,  his  wife  and  the  deponent  returned  to  Aucharn  j and 
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1752  the  foldiers,  wlch  their  prifoner,  flopped  there  by  the  way  and 

' ^ drank  a dram.  After  the  deponent  had  Tupped,  Mrs  Stewart 
told  him  that  he  muft  go  immediately  to  Allan  Breck  with  the 
five  guineas  and  his  clothes,  who  would  be  found  at  Koalifna- 
coan;  that,  if  the  deponent  fhould  not  meet  him,  he  might  de- 
liver the  money  and  clothes  to  John  Breck  Maccoll,  the  bou- 
raan  ; but  by  no  means  to  take  the  clothes  to  Maccoll’s  houfe, 
led  any  body  might  fee  them.  The  deponent,  with  great  reluc- 
tance, after  being  much  encreated  by  Mrs  Stewart,  undertook 
the  commiflion  ; he  arrived  at  Koalifnacoan  on  Sunday  mor- 
ning, a little  after  day-light,  and  left  the  clothes  at  the  root  of  a 
hr  tree  at  fome  diflance  from  the  houfes.  He  then  met  John 
Breck  Maccoll  the  bouman,  delivered  him  the  five  guineas,  and 
pointed  out  where  the  clothes  lay.  The  bouman  told  him,  that 
Allan  Breck  was  at  Corrynakeigh,  a little  above  the  houfe  of 
Koalifnacoan:  The  deponent  then  went  to  fleep  in  the  bouman’s 
houfe,  dined  with  him,  and  returned  to  Aucharn  in  the  evening,, 
where  he  found  the  prifoner’s  wife  perfedly  fatisfied,  upon  be- 
ing informed  that  the  deponent  had  configned  the  money  and 
clothes  to  the  care  of  the  bouman. 

John  Breck  Maccoll  depofed.  That,  on  the  afternoon  of  Sa- 
turday the  i6th  of  May,  as  he  was  in  a fir  bufh  in  Koalifnacoan,, 
he  heard  a whifile.  Upon  looking  up,  he  faw  Allan  Breck  at  a 
little  diflance,  beckoning  to  the  deponent  to  come  towards  him. 
After  mutual  lalutations,  the  deponent  told  him,  he  was  afraid  it 
was  no  good  adion  that  occafioned  his  being  in  fo  remote  a 
place;  and  the  deponent  charged  him  with  being  guilty  of  Glen- 
ure’s  murder.  Allan  Breck  alked  the  deponent  what  he  had 
heard  about  the  murder  ? He  anfwered,  that  two  poor  women 
told  that  Glenure  was  murdered  on  Thurfday  evening  in  the 
w.0Qd  of  Lettermore  two  peifons  were  feen  going  from  the- 
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place  where  the  murder  was  committed,  and  that  Allan  Rreck  175^2 
was  laid  to  he  one  of  them.  Allan  Breck  anfwered,  he  had  no 
concern  in  it;  and,  if  his  Information  was  right,  there  was  but 
one  perfon  about  the  murder  ; but,  as  he  was  idle  ia  the  coun- 
try, he  was  fure  he  would  be  fufpcdled  of  it.  This,  he  faid, 
w'ould  give  him  little  concern  if  he  had  not  been  a deferter, 
which  Vv^ould  bear  harder  upon  him,  in  cafe  of  his  being  appre- 
hended, than  any  thing  which  could  be  proved  againft  him  about 
the  murder.  Ide  faid,  he  did  not  doubt  but  the  family  of  Ard- 
Ihiel  would  be  fufpedted  of  the  murder  ; and  it  was  probable  the 
prifoner  and  his  fon  Allan  might  be  taken  into  cuflody  about  it; 
and  he  ‘ was  afraid  Allan  Stewart,  the  pannel’s  fon’s  tongue  was 
‘ not  fo  good  as  his  father’s  ; by  wdiich  words  the  deponent  im- 

* derftood,  that  Allan  was  eafier  to  be  entrapped  than  the  pan- 

* nel.’  Allan  Breck  told  the  deponent,  he  mull  remain  in  that 
neighbourhood  till  fome  neceflaries  which  he  expedled  were 
brought  to  him  ; and  that,  unlefs  fome  money  came  to  him  be- 
fore next  morning,  the  deponent  mull  at  all  events  go  to  Fort- 
William  wdth  a letter.  This  the  deponent  refufed  ; but  Allan 
Breck,  notwithllanding,  picked  up  a wood  pigeon’s  quilf^'made  a 
pen  of  it,  made  fome  ink  of  powder  which  he  took  out  of  a 
powder  horn  that  was  in  his  pocket,  and  wrote  a letter  to  be  de- 
livered by  the  deponent  to  William  Stewart  merchant  in  Mary- 
burgh.  The  deponent  obje<fled,  that  every  body  who  went  to 
Fort- William  was  fearched.  Allan  Breck  anfwered,  it  was  an 
tafy  matter  to  hide  a letter;  bur,  if  he  was  apprehended,  it  mull 
by  no  means  be  found  upon  him  ; — he  muji  eat  it^  rather  than 
that  it  fhould  he  found.  At  this  time  Allan  Breck  was  drelTed  in 
a dun  coloured  great  coat,  black  fhort  coat,  and  blue  trowfers, 
flriped  with  white.  Early  next  morning,  being  Sunday  the  17th, 
the  deponent  met  Alexander  Stewart,  the  preceding  witnefs,  who 
inquired  for  Allan.  Being  worn  out  with  fatigue,  and  f#o 
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1752  nights  want  of  fleep,  he  went  to  reft  in  the  deponent’s  houfe, 
and  gave  him  five  guineas,  and  Allan  Break’s  own  clothes,  to  be 
delivered  to  Allan.  At  night,  after  the  deponent  had  gone  to 
• bed,  he  heard  fomebody  rapping  at  the  window.  He  got  up, 
went  out  of  the  houfe  in  his  flrirt,  and  faw  Allan  Breck  at  a little 
diftance,  who  inquired  if  any  meflage  had  come  for  him.  The 
deponent  anfwered,  that  his  uncle’s  fon  had  come  with  five  gui- 
neas and  fome  clothes  to  him.  The  deponent  exprefled  his  fears 
that  Allan  Breck  would  ftarve  among  the  heath  ; and  regreted 
that  he  was  unable  to  help  him.  Allan  faid,  he  had  no  occafion 
for  viduals,  but  wanted  a drink  very  much.  Upon  this  the  de- 
ponent went  back  to  his  houfe  and  fetched  a difh  of  whey,  and 
the  five  guineas,  and  delivered  them  to  him,  and  alfo  gave  him 
his  clothes.  He  told  Allan,  that  the  prifoner  and  his  fon  were 
apprehended  on  account  of  Glenure’s  murder  ; Allan  anfwered, 
‘ that  was  no  more  than  he  expecfted  ; but  it  would  not  fignify 
‘ much,  as  there  could  be  no  proof  againft  thern  ; but  exprefled 
‘ fome  apprehenfion  left  Allan  Stewart,  fon  to  the  pannel,  might 
‘ be  betrayed  by  his  own  tongue  *.’  Next  morning  the  depo- 
nent found  Allan  Break’s  borrowed  clothes,  and  the  difh  which 
held  the  whey,  lying  together  at  the  place  where  they  had  part- 
ed the  night  before  ; and  fince  that  he  has  not  feen  him.  De- 
pofed,  That,  about  two  years  ago,  a converfaiion  pafled  between 
the  deponent  and  the  prifoner  about  Glenure’s  being  to  take  the 
management  of  the  eftate  of  Ardftiiel  from  him,  which  would 
djfable  him  from  being  of  any  fervice  to  Ardfliiel’s  children  ; and 
the  prifoner  then  faid,  ‘ ’would  he  ’willing  to  fpend  a Jhot  upon 

‘ GlenurCy  though  he  •went  upon  his  knees  to  his  •windo’w  to  fire 

‘ iV.’ 

Hugh 

* This  witnefs,  and  another  of  the  prifoner’s  fervants,  as  well  as  their  mafter, 
and  his  fon  Allan,  were  committed  clofe  prifoners  in  feparate  apartments  at  Fort- 
William. 
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Hugh  Maclean,  barber  in  Maryburgh,  depofed,  That  he  was  1752 
fent  for  to  the  prifon  by  Mr  Stewart  to  fhave  him.  He  afked 
what  news  ? The  deponent  anfwered,  he  heard  that  the  prifpner 
was  to  be  carried  to  Edinburgh  on  the  Monday  following.  The 
prifoner  replied,  that  was  a matter  which  gave  him  no  concern  ; 
he  ‘ wifhed  it  had  happened  fooner  ; and  was  afraid  of  nothing, 

‘ but  that  his  fervants  might  take  money,  and  turn  againft  him  j 
‘ and  defired  the  deponent,  as  from  him,  to  tell  his  fervants  to 
‘ fay  nothing  but  truth,  to  keep  their  minds  to  themfelves,  and 
‘ he  would  take  care  of  them.’  He  gave  the  deponent  a fliilling. 

The  deponent  delivered  the  mefiage  to  the  prifoner’s  fervants, 
and  alfo  told  his  fon  of  the  meifage  he  carried  from  his  father  to 
the  fervants,  and  the  fon  gave  him  half-a-crown. 

Hugh  Stewart  in  Edinburgh,  a witnefs  cited  for  the  prifoner, 
depofed,  That  Allan  Breck  was  in  ufe  frequently  to  pafs  between 
France  and  Scotland  j that  he  lodged,  when  at  Edinburgh,  int 
the  deponent’s  houfe  ; and  that  he  ufed  only  to  go  abroad  under 
cloud  of  night,  being  afraid  to  be  feen,  as  he  was  a deferter. 

Catherine  Macinnes  depofed.  That,,  on  the  evening  of  Glen- 
ure’s  murder,  fhe  faw  Allan  Breck  in  the  moor  of  Ballachelifh, 

He  afked  what  was  the  occafion  of  the  ftir  in  the  town  ? She 
anfwered,  Glenure  was  murdered.  He  inquired  who  committed 
the  murder?  and  fhe  fa  id  fhe  did  not  know.  He  then  requefted 
the  deponent  ‘ to  tell  Donald  Stewart  in 'Ballachelifh  to  go  to  the 
‘ pannel  and  deftre  him  to  fend  the  /aid  Allan  money ; and  that  Jhe 
* delivered  this  meffage  to  Donald  Stevoart  that  fame  ni^ht"  She 
told  the  faid  Donald  Stewart  where  fhe  had  feen  Allan  Breck. 

John  Stewart  younger  of  Ballachelifh  depofed.  That,  on  th©  * 
day  after  Glenure’s  murder,  the  deponent  was  in  the  prifoner’s- 

houfe, 
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1752  houfe,  who  told  him  of  his  having  got  a meffage  from  Allan 
Breck  that  morning,  by  Donald  Stewart,  to  fend  him  money, 
which  the  prifoner  faid  he  was  refolved  to  do. 

Several  witnefles  depofed  to  their  having  feen  Allan  Brtck  dref- 
fed  occafionally  in  a black  fhort  coat  and  white  buttons ; — and 
John  Cameron  of  Strone,  and  Ewan  Cameron  his  fervant,  de- 
pofed, d hat  they  heard  one  Serjeant  More  threaten  to  flioot 
Glenure,  on  account  of  his  hard  ufage  of  the  tenants  of  Ard- 
fhiel. 

VerdiB  of  the  Jury. 

They  found,  ‘ iinanimonfy^  the  pannel,  James  Stewart,  guilty, 
‘ art  and  part,  of  the  murder  of  Colin  Campbell  of  Glenure.’ 

Sentence  of  the  Court, 

They  adjudged  the  prifoner  to  be  taken,  on  Wednefday  the 
8th  of  November,  to  the  fouth  fide  of  the  ferry  of  Ballachelifli, 
to  be  hanged  on  a gibbet  till  he  be  dead,  his  body  to  be  hung 
in  chains,  and  his  perfonal  eftate  to  be  forfeited. 

The  Duke  of  Argyle,  Lord  Juftice  General,  then  addrefled 
the  prifoner  in  a fpeech  of  confiderable  length  ; a fpeech  upon 
which  I decline  to  preoccupy  the  reader’s  remarks  by  any  of  my 
obfervations.  The  Duke  began  by  telling  the  prifoner  that  he 
had  a ‘ moR  impartial  trial,’  and  that  he  had  been  profecuted 
‘ with  all  the  moderation  confident  with  the  crime’  of  which  he 
Rood  accufed.  His  Grace  then  (peaking  of  the  murder  of  Gleii- 
ure,  whofe  oppreflions  appear  to  have  fo  deeply  affedted  the  fa- 
mily of  ArdRiiel,  and  their  dependents,  told  the  prifoner,  ‘ it  may 
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* be  fald  of  you,  that  you  firfl;  eat  his  bread,  and  then  Ihed  his  1752 
‘ blood.’ 

After  defcanting  upon  the  different  rebellions  raifed  by  the 
partifans  of  the  houfe  of  Stuart,  and  particularly  that  of  1745, 
the  Duke  proceeded  : ‘ If  you  had  been  fuccefsful  in  that  rebel- 
‘ Hon,  you  had  been  now  triumphant  with  your  confederates, 

‘ trampling  upon  the  laws  of  your  country,  the  liberties  of  your 
‘ fellow  fubje£ts,  and  on  the  Proteftant  religion;  You  might  have 
‘ been  giving  the  law  where  you  now  have  received  the  judg- 
‘ ment  of  it ; and  we,  who  are  this  day  your  judges,  might  have 
*■  been  tried  before  one  of  your  mock  courts  of  judicature,  and 
‘ then  you  might  have  been  fatidted  voith  the  blood  of  any  name 

* or  clan  to  vuhich  you  had  an-  averfon* 

‘ Though  you  don’t  now  ftand  accufed  aS'U  rebel,  nor  am  T 

* permitted  to  call  you  a traitor,  becaufe  .his  Majefty’s  undefer - 

* ved  mercy  to  you  did  feveral  years  ago  reftore  you  to  the  ftatC' 

‘ of  an  innocent  man;  yet  1 may  fay,  with  great  force  of  truth,  ’ 

‘ that  this  murder  has  been  vifibly  the  eifedl  and  confequence  of 

* the  late  rebellion.’' 

The  prifoner  then  addrelTed  the  Court  in  thefe  words : ‘ My  ' 

*■  Lords,  1 tamely  fubmit  to  my  hard  fentence.  1 forgive  the^ 

‘ jury,  and  the  witnelTes,  who  have  fworn  feveral  things  falfely 
‘ againll  me:  And  1 declare  before  the  great  God,  and  this  au- 
‘ ditory,  that  I had  no  previous  knowledge  of  the  murder  of 
*■  Colin  Campbell  of  Glenure,  and  am  as  innocent  of  it  as  a 
child  unborn..  1 am  not  afraid  to  die  ; hut  what  grieves  me,  is 
*■  my  charader,  that  after  ages  fhould  tniak  me  capable  of  fuch  t 
ashorrid  and.  barbarous  murder.’. 

On- 
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1752  On  the  fatal  day,  the  prlfoner  was  efcorted  by  a ftrong  mill-  - 
tary  guard  to  the  place  of  execution.  He  produced  three  copies 
of  a paper  containing  his  dying  fpeech  ; one  of  thefe  he  deliver- 
ed to  the  civil  magiftrate,  another  to  the  commander  of  the  troops 
which  guarded  him,  and  the  third  he  read  with  a diftindt  voice 
to  a great  multitude  of  fpedators  which  had  come  to  witnefs  his 
execution.  And  in  his  fpeech  which  was  very  minute,  he 
denied  all  acceffion  to,  or  previous  knowledge  of,  Glenure’s 
murder. — The  minds  of  the  fpedtators,  already  engaged  with  the* 
circumftances  of  this  extraordinary  trial,  and  the  awful  fcene 
which  was  before  them,  were  ftruck  with  fuperftitious  terror  at 
the  tempeft  which  raged  during  the  time  of  the  execution. — And 
the  prifoner  went  through  the  laft  adt  of  this  tragedy  with  com- 
pofure  unalloyed  with  meannefs,  and  fortitude  not  tindtured  with 
arrogance. 


A criticifm  upon  the  nature  and  amount  of  the  minute  detail 
of  circumftantial  evidence  led  in  this  profecution  would  fatigue 
the  reader,  and  fwell  this  trial  to  a fize  unfuitable  to  this  work. 
I (hall  therefore  briefly  call  the  reader’s  attention  to  the  leading 
circumftances  tending  to  the  convidlion  or  acquittal  of  the  prifon- 
er. 

The 

* Scots  Magazine,  vol.  14.  p.  509.  525.  555.  The  fpeech  is  printed  in  this 
Magazine.  Mr  Stewart  complains  in  it  of  the  harlh  and  unfair  treatment  he  fuf- 
fered  from  the  profecutors,  from  the  1 6th  of  May,  that  he  was  apprehended  with- 
out any  ^written  warrant,  and  carried  prifoner,  under  cloud  of  night,  to  Fort-Wil- 
jiam,  till  the  end  of  his  trial. 
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The  guilt  charged  agalnft  him  is,  that  he  was  acceflbry  to,  and  1752 
a7't  mid  part  in  confpiring  the  murder  of  Glenure,  which  was 
perpetrated  by  Allan  Breck  Stewart.  Therefore,  if  there  be  not 
legal  evidence  that  Allan  Breck  was  the  murderer,  the  charge  of 
guilt  vanifhes,  and  it  becomes  perfedly  unneceflary  to  confider 
the  fecond  propofition,  viz.  the  prifoner’s  acceflion  to  the  murder 
alledged  to  have  been  committed  by  Allan  Breck. 

The  only  pofitive  evidence  relative  to  the  perpetrator  of  this 
murder,  is,  that  it  was  committed  by  ‘ a man  with  a fliort  dark 
* coloured  coat,’  and  this  is,  in  fome  refpect,  applicable  to  Allan 
Breck,  as  he  was  feen  on  the  day  of  the  murder,  not  far  from 
the  place  where  it  was  committed,  drefled  in  a dun  coloured  great 
coat,  and  dark  fhort  coat.  Allan  Breck  did  frequently  ufe 
threatening  expreffions  againft  the  deceafed,  and  he  did  difplay 
the  moft  indubitable  figns  of  fear  and  guilt.  But  it  is  certain 
that  his  guilt,  as  a deferter,  was  heightened  by  his  having  been 
in  the  rebellion,  and  that  his  life  was  thus  forfeited  to  his  coun- 
try; and  the  reader  muft  determine  with  himfelf  whether  Allan 
Breck’s  fear  of  being  apprehended  proceeded  from  the  defertion, 
of  which  he  was  notorioufiy  guilty;  or  from  this  recent  murder, 
of  which,  even  independent  of  guilt,  he  had  reafon  to  conclude 
he  would  be  fufpeded,  on  account  of  his  connedlion  with  the 
family  of  Ardfhiel,  and  of  his  fugitive  and  wandering  life. 

The  circumftances  from  which  the  prcfecutors  inferred  the 
prifbner’s  accelTion  to  this  murder,  may  perhaps  be  fit  enough  to 
excite  a fufpicion  of  guilt  in  the  fpeculations  of  the  clofet,  but  f 
apprehend  them  to  be  in  the  higheft  degree  improper  and  dan- 
gerous, to  be  produced  as  evidence  to  afFedt  the  life  or  fortune  of 
a prifoner  in  the.  tribunal  of  iufiice. 

r f The. 


226 


MURDER. 


1.75^ 


The  clrcumftances  were  fliortly  thefe : That  Allan  Breck,  a 
kinfman  of  the  prifoners,  paid  him  a vifit  three  days  preceding 
the  murder,  fat  with  him  and  other  company  at  fupper,  and  flept 
in  a barn : That  Allan  Breck  put  off  his  French  clothes,  drelfed 
himfelf  in  a fhort  coat  belonging  to  the  prifoner,  or  his  fon,  ere 
he  went  to  work  in  a held  of  potatoes ; and  next  morning,  when 
he  left  the  houfe,  went  off  drelTed  in  the  fhort  clothes,  and  left 
his  owm ; which,  by  the  bye,  he  had  done  upon  former  occa- 
fions : That  the  prifoner,  upon  the  fearch  which  was  to  be  made 
for  the  murderer  of  Glenure,  fupplied  with  money,  for  the  pur- 
pofe  of  making  an  efcape,  his  kinfman,  Allan  Breck,  a fugitive, 
and  a deferter  : 1 hat  the  guns  about  the  prifoner’s  houfe 

were  hid,  in  a country  whefe  it  was  a crime  to  be  pofTeffed  of 
arms:  That  the  prifoner  had  ufed  repeated  expreffions  of  re- 
fentment  and  of  vengeance  againft  Glenure  ; and  that,  after  the 
murder,  Allan  Breck  expreffed  his  apprehenfion  left  the  priloner 
or  his  fon  fhould  be  betrayed  by  their  own  tongue. 

Thefe  are  the  amount  of  the  evidence  againft  the  prifoner, 
which  refulted  from  a fcrutiny,  by  no  means  warrantable,  into 
his  life  and  condudt.  The  rigorous  durance  in  which  he  himfelf 
was  confined,  and  his  fon  and  fervants  being  kept  clofe  prifoners 
in  feparate  apartments,  have  been  already  mentioned.  His  re- 
pofitories  were  thrice  fearched  by  the  profecutors  relations  * with- 
out legal  warrant,  and  attended  by  a military  force : And  every 
circLimftance  of  his  life  and  converfation,  for  a period  of  two 
years,  was  raked  into  with  the  moft  invidious  induftry.  But  this 
laft  mode  of  extradting  evidence,  and  the  relult  w'hich  flowed 
from  it,  require  to  be  particularly  confidered. 

Where 

* Trial  of  James  Stewart,  p.  34.  Edinburgh,  printed  for  Hamilton  and  Balfour, 
I 753.  This  publication,  which  contains  the  fpeechcs  of  the  Lord  Juftice  General, 
and  of  the  counfel,  as  well  as  the  whole  of  the  recorded  trial,  fwells  to  the  enor- 
mous bulk  of  437  pages  8vo. 
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Where  there  Is  no  pofitlve  evidence  demonftrating  the  author  1752 
of  a mifchief  which  an  individual  has  fuftained,  menacing  ex- 
preflions  may  be  juftly  admitted,  along  with  other  circumftances, 
as  a link  of  the  chain  of  circumftantial  evidence  againft  a prifoner. 

But,  to  lay  much  ftrefs  upon  general  expreflions  of  refentment, 
and  even  of  vengeance,  fuch  as,  ‘ I wifh  he  were  hanged ‘ he 
‘ is  unworthy  to  live  ‘ I will  caufe  him  to  repent  it,’  or  the 
like,  would  lead  to  a conclufion  equally  falfe  and  fatal.  In  fo- 
cial  intercourfe,  the  energy  of  our  expreflions  of  applaufe  or  of 
cenfure,  of  gratitude  or  of  refentment,  is  often  proportioned  to 
the  flrength  rather  of  our  language  than  of  our  feelings.  But, 
if  a deep  and  mortal  blow  be  meditated,  I apprehend  the  devifer, 
inftead  of  fuitmg  his  expreflions  to  his  purpofe,  would  endea- 
vour, by  the  fmiles  of  his  countenance,  and  the  fmoothnefs  of 
his  language,  to  conceal  the  rancour  of  his  heart. 

Let  any  perfon  who  has  laboured  under  embarrafled  circumflan- 
ces,  who  has  felt  for  the  diftrefs,  for  the  impending  ruin  of  his  fa- 
mily ; who  has  been  chaftifed  by  the  rod  of  power,  reflect:  upon  the 
expreflions  of  relentment  and  of  anguifh  which  may  have  efcaped 
him  when  his  heart  was  open  to  a friend,  when  his  paflions  were 
inflamed  by  liquor;  and  then  let  him  condemn  (if  he  can)  the 
prifoner  as  a murderer,  on  account  of  the  expreffions  of  venge- 
ance which  are  proved  againll  him  in  the  courfe  of  this  trial. 

The  only  part  of  the  evidence  affeding  tae  prifoner  which  makes 
a ferious  impreflion  upon  me,  is  what  fed  from  Allan  Brcck  in  the 
wood  of  Koalifnacoan,  that  he  was  afraid  lell  the  pril'oner’s  fon 
‘ might  be  betrayed  by  his  own  tongue  *’  The  following  reafons,- 

f f 2 however, 

* Unlefs  that  rule  in  the  fcrlptures,  of  vifuing  the  fms  of  the  father  upon  the 

childrena, 
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1752  however,  lead  me  to  doubt  the  fafety  and  propriety  of  making 
fuch  an  exprcflion  as  this  the  foundation  of  taking  away  the  life 
and  fame  of  a prifoner : imo^  The  witnefs  who  depofed  to  it 
trembled  under  the  rod  of  power ; he  had  been  confined  to  clofe 
curtody  in  Fort-AVilliam,  and  perhaps  dreaded  that  he  himfelf 
might  be  brought  to  trial  for  this  murder.  2do^  The  fmalleft  va- 
riation from  Allan  Breck’s  expreffion,  proceeding  from  mifcon- 
ception,  or  want  of  memory  in  the  witnefs,  or  from  the  miftake 
, of  the  Interpreter  who  tranflated  the  evidence,  might  make  an 
important  difference  in  the  conclufion  to  be  drawn  from  Allan 
Breck’s  words.  For  inftance,  if  Allan  Breck,  inftead  of  faying 
he  was  afraid  the  prifoner’s  fon  ‘ might  be  betrayed  by  his  o’wn 
‘ tongue^  did  fay,  he  was  afraid  the  priloner’s  fon  ‘ might  fall  a 
* ‘uiflim  to  his  o%vn  tongue ; in  this  cafe,  Allan  Breck  would  have 
faid  no  more  than  what  was  notorioufly  juft  and  true,  viz.  that 
the  refentful  expreffions  ufed  by  the  prifoner  and  his  fon  agaiiift 
Glenirre  would  bear  hard  upon  them. 

This  trial,  upon  the  whole,  points  out  the  propriety  of  two 
alterations  being  adopted  in  the  criminal  law  of  Scotland  ; imo^ 
Tha't  the  prifoner  fhould  here,  as  In  England,  have  a power  of 
challenging  a certain  number  of  the  jurors,  without  caufe  aflign- 
ed.  2d0y  That,  in  the  Highlands  of  Scotland,  where  the  di- 

ftrids 

children  Is  to  be  inverted  hy  our  law,  and  the  fins  of  the  children  are  to  be  vlfited 
upon  the  father,  I entertain  a faint  fufpicion  that  a miftake  has  been  committed  in 
the  courfe  of  this  trial,  and  that  (if  any  of  the  family  was  guilty)  the  prifoner 
has  been  hanged  Inftead  of  his  fon  Allan.  The  circumftances  of  the  little  gun  in 
the  depofitions  of  Dugald  and  John  Beg  Maccoll’s,  and  Allan  Breck’s  fear  left  the 
prifoner’s  fon’s  tongue  fhould  betray  him,  afford  a more  pointed  evidence  againft 
the  fon  than  any  which  is  adduced  againft  the  father.  Befides,  it  is  worthy  of  re- 
mark, that  the  prifoner’s  fon  had  a coat  precifely  of  the  fame  make  and  colour 
with  that  which  Allan  Breck  wore  on  the  day  Glenure  was  murdered. 
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ftrl£ts  are  peopled  by  tribes  or  clans,  between  many  of  which  in- 
veterate feuds  did  fubfift,  a prifoner  fhould  have  it  in  his  power  to 
fay,  ‘ 1 who  am  a Stewart  will  not  be  tried  by  a jury  of  Camp- 
‘ bells,  for  the  murder  of  a Campbell or,  ‘ 1 who  am  an  offi- 
‘ cer  of  excife,  will  not  be  tried  for  the  murder  of  a fmuggler,  in 
‘ a country  where  all  the  merchants,  farmers,  &c.  are  fmugglers.* 
And,  as  the  lawyers  for  the  crown  have  it  in  their  power  to 
bring  a prifoner  from  the  dilfrid;  where  he  lives,  or  where  a 
crime  has  been  committed,  to  (land  trial  before  the  High  Court 
of  Jufticiary  at  Edinburgh,  fo  a prifoner  likewife  Ihould  have  it 
in  his  power  to  avoid  the  prejudices  which  may  be  entertained 
of  him  in  a particular  diltridl,  and  to  claim  being  tried  at  Edin- 
burgh. 


Malcolm  M^Gregory  alias  John  Grant y for  the  Murder  of  John 
Stenjuarty  both  of  the  Parijh  of  GlengairUy  in  Aberdeenjhire^ 
— Dodirine  of  Prefcription  of  Crimes  EJlabliJhed. 

TH  R prifoner  was  brought  to  trial  before  the  Circuit  Court 
of  Jufticiary,  at  Aberdeen,  in  Spring  1773;  but,  as  he 
pleaded  in  bar  of  the  adlion,  a general  point  of  law  of  great  im- 
portance, his  Majefty’s  Advocate-depute  deferted  the  diet* y re- 
committed the  prif  oner  upon  a new  wan  ant,  and  ferved  him 
with  a new  indidtment  ; upon  which  he  was  tried  before  the 
High  Court  of  Jufticiary,  at  Edinburgh,  on  the  26th  of  July 
1773.  He  was  charged  wiih  enticing  John  Stewart  tenant  in 
Abergairn,  on  the  evening  of  Chriltmas  day  1747,  to  a remote 
place,  and  there,  from  premeditated  malice,  ftriking  him  from 
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behind  with  a ftick,  and  then  ftabbing  him  in  the  left  fide  with 
a durk,  lb  that  he  died  that  fame  night  * ; and  that,  before  his 
death,  he  declared  it  was  the  prifoner  who  had  thus  affaulted  and 
wounded  him  : That  the  prifoner  immediately  fled,  changed  his 
name  from  Malcolm  M‘Gregor  to  John  Grant,  and  had  not 
fince  been  feen  in  that  part  of  the  country,  except  to  a few  per- 
fons  privately,  and  under  cloud  of  night. — And  that  a warrant 
for  apprehending  him  was  iflued  by  the  late  Lord  Minto,  on  the 
2 1 ft  of  January  1748;  but,  by  reafon  of  the  prifoner’s  chan- 
ging his  name  and  place  of  abode,  he  never  could  be  found  tilt 
lately,  that  he  was  difcovered  and  apprehended  by  the  fheriff  of 
Edinburgh. 

The  celebrated  Alexander  Lockhart,  counfel  for  the  prifoner, 
reprefented  to  the  Court,  that  no  adion  could  lie  upon  this  in- 
didment ; becaufe  the  crime  charged  in  it  was  faid  to  have  been: 
committed  in  the  year  1747,  and  confequently  frejcribed 
hy  the  lapjc  of  more  than  Hventy  years.  Counfel  were  heard  at 
great  length.  The  Court  then  ordered  both  parties  to  lodge  in- 
formations in  order  to  their  being  recorded  in  the  books  of 
adjournal. 

In  the  information  upon  the  part  of  the  Lord  Advocate,  it 
was  argued,  imo^  That  the  vicennial  prefcription  of  crimes  in 
the  Roman  law,  which  the  prifoner  made  the  foundation  of  his 
plea,  did  not  extend  to  every  fpecies  of  crime ; but  that.  In  thofe 
of  a deeper  die,  fuch  as  parracide,  and  fome  others  inter  gra- 
viora  deliHa^  no  prefcription  took  place,  ido-^  That  the  civil 

law 

* Records  of  Jufticlary,  26th  July,  9th  Auguft  1773.  f A law  cafe  in 

Scotland,  which  contains  both  the  fadl  and  the  argument,  is  fometimes  entitled: 
an  infortnatiory  and  fometimes  a memoriaL 
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law  was  no  part  of  the  common  law  of  Scotland,  although  1773 
its  rules  were  often  adopted,  and  Its  principles  much  refpec- 
ted,  in  fuch  cafes  as  did  not  fall  within  the  enactment  of  our 
ftatutes,  the  decifions  of  our  Courts,  or  the  opinions  deliver- 
ed in  approved  fyftems  of  our  law.  His  Lordfhip  next  main- 
tained, that,  in  the  common  law  of  Scotland,  there  was  no 
veftige  of  a prefcription  in  crimes;  for  the  punifhment  of 
murder  w^as  a part  of  the  moft  ancient  common  law  of  Scot- 
land ; but  our  old  treatifes  made  no  mention  of  the  dodtrine 
of  prefcription  ; nay,  the  word  prefcription  was  not  to  be  found 
till  the  year  1469,  when  it  was  introduced  in  a ftatute  ; and,  e- 
ven  then,  it  related  to  civil  obligations,  and  not  to  crimes. — 

His  Lordfhip  maintained,  that  the  opinions  of  our  commenta- 
tors upon  this  head,  which  were  urged  in  behalf  of  the  prifoner, 
viz.  thofe  of  Sir  George  Mackenzie,  Mr  Forbefs,  and  Mr  Er- 
fkine,  w^ere  neither  fufficiently  explicit,  nor  of  fufficient  autho- 
rity, to  make  the  prefcription  of  crimes  be  deemed  a part  of  our 
law ; and,  on  the  other  hand,  Lord  Fountainhall  laid  down  this 
do£trine,  that  the  vicennial  prefcription  of  crimes  had  no  place 
with  us.  And  that,  in  the  whole  of  our  records,  no  judgment 
could  be  found  fuftaining  this  plea  in  bar  of  adion,  while  there 
were  many  inftances  of  perfons  being  tried  for  crimes  more  than 
twenty  years  after  their  commlffion.  Farther,  it  was  contend- 
ed, that,  by  the  lanv  of  God,  ’which  is  a part  of  our  la’w^  there  is 
no  prefcription  of  murder.  And,  lajlly^  That  it  w^ould  be  high- 
ly inexpedient  to  eftablifh  a defence  in  bar  of  profecution  againft 
a murderer  ; becaufe  nothing  contributes  more  to  check  murder, 
and  other  atrocious  crimes,  than  an  impreffion  upon  the  minds 
of  the  people,  that,  w^hen  once  committed,  no  lapfe  of  time  will 
expiate  the  offence  in  this  wmrld,  or  prevent  the  punifliment. 

There  was  alfo  fubjoined  to  the  Information  for  the  profecutor, 
a lift  of  cafes  from  the  books  of  adjournal,  where  prifoners  were 
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1773  tried  at  the  diftance  of  more  than  twenty  years  from  the  com- 
miffion  of  the  crime.  They  were  moftlyin  trials  for  witchcraft, 
and  one  of  them  for  inceft  committed  thirty-five  years  before. 

It  was  ftated  in  the  information  for  the  prifoner,  that,  al- 
though confcioiis  of  innocence,  and  certain  that  he  could  not  be 
convidted  by  a fair  proof  of  the  crimes  laid  to  his  charge,  his 
counfel  had  thought  it  their  duty  to  plead  the  obvious  defence 
of  prefcription,  in  bar  of  this  profecution  ; — That,  in  a period 
of  twenty-five  years,  which  had  elapfed  between  the  death  of 
John  Stewart,  whom  the  prifoner  was  accufed  of  having  mur- 
dered, and  his  commitment,  in  order  to  ftand  trial,  he  had  re- 
fided  conflantly  in  Scotland,  and  chiefly  in  Aberdeenfliire,  the 
theatre  of  the  alledged  crime  ; that  he  had  publicly  carried  on 
bufinefs,  in  an  honeft  and  induftrious  manner,  and  with  an  un- 
exceptionable charadter  ; and  that  the  change  of  his  name,  and 
place  of  abode,  was  owing  to  the  attempts  of  a recruiting  officer 
to  trepan  him  as  a foldier,  which  induced  him  to  lay  afide  the 
name  of  Macgregor,  which  was  profcribed  by  law,  and  to  af- 

fume  that  of  Grant. 

\ 

Upon  the  point  of  law,  it  was  argued,  that  a vicennial  pre- 
fcription of  crimes  M^as  an  eftabliflied  dodlrine  of  th^  Roman 
law  ; and,  in  fupport  of  it,  feveral  texts  from  the  Corpus  Juris- 
Civilis,  and  other  authorities,  were  quoted  ; particularly.  Cod. 
lib.  9.  tit.  22.  1.  12.  ; lib.  i.  tit.  7.  1.  4.  digeft. ; lib.  44.  tit.  3. 
1.  13.  ; lib.  49.  tit.  14,  1.  I.  § 4.  ; lib.  48.  tit.  17.  1.  3.  ; lib.  48. 
tit.  16.  1.  11;  and  Mattheus,  Tit.  de  Praeferiptione  Temporis; 
Voet.  Tit.  de  Diverfis  et  Temporalibus  Praeferiptionibus,  § 6.  j 
Cujacius,  vol.  4.  col.  1338.;  Heineccius  ad  Pandedlas,  lib.  44.. 
fit.  3.  ^ ^yo.  &c.  &c.  It  was  maintained  that  the  civil  law  wa& 
one  of  the  fountains,  of  our  jurifprudence,  and,  in  reality,  a part 
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of  k where  our  own  ftatutes,  cuftoms,  and  the  decifions  of  1773 
our  judges,  are  filent.  And  the  authority  of  our  commentators  ' — ■ — ' 
on  the  Scots  law,  particularly  of  Sir  George  Mackenzie,  and  of 
Mr  Erfkine,  was  quoted  in  fupport  of  the  prefcription  of  crimes. 

The  opinion  of  Fountainhall  was  faid  to  refer  to  a cafe  of  mur- 
der which  had  happened  only  eighteen  years  before,  where,  con- 
fequently,  the  vicennial  prefcription  could  not  take  place  ; and 
that  even  Fountainhall  admitted,  that  lapfe  of  years  might  in 
fome  meafure  expiate  a crime. 


As  to  the  lift  of  cafes  given  in  by  the  Lord  Advocate,  where 
prifoners  were  profecuted  at  the  diftance  of  more  than  twenty 
years  from  their  offence,  it  was  obferved,  that  moft  of  thefe  were 
for  witchcraft,  which,  like  apoftacy,  is  a crimen  continuum ; for  it 
was  held, — once  a nvitch^  ahvnys  a nvitch,  Befides,  that,  in  the 
prefcription  of  crimes,  the  fame  rule  muft  take  place  as  in  the 
prefcription  of  accompts,  viz.  that  it  runs  not  from  the  firft,  but 
from  the  laft  article.  As  to  the  cafe  of  inceft  quoted  for  the 
profecutor,  where  a man  w’as  hanged,, at  the  diftance  of  thirty- 
five  years,  for  lying  with  his  wife’s  daughter  t)  it  was  anfwered, 
that  no  counfel  appeared  for  the  prifoner  ; that  no  defence  was 
offered  for  him  ; and  that  it  happened  in  times  worthy  of  fuch  a 

G g fentence, 

* To  fee  this  publicly  contradiAed  muft  excite  a fmile  in  a pciTon  who  has  un- 
dergone a profeflional  education  for  the  Scottifti  bar,  or  who  is  in  the  leaft  ac- 
quainted with  the  proceedings  of  our  courts  of  juftice.  Before  a young  gentle- 
man is  admitted  to  the  bar,  he  undergoes  a ftriA  examination  upon  the  civil  law;. 
And  it  is  only  within  thefe  forty  years,  or  thereabout,  that  it  was  thought  neceflary 
to  ordain  a candidate  for  the  profeftion  of  a lawyer  to  undergo  an  examination  upon 
the  Scots  law,  properly  fo  called. — The  information  for  his  Majefty’s  Advocate 
againft  the  Glafgow  rioters,  A.  D.  1725,  has  thefe  words:  ‘ By  the  Roman  law, 

* luhich  is  the  common  law  of  this  kingdom;'  Records  of  Jufticiary,  25th  September,', 
iqxi,  t See  Index,  article ' 
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1773  fenteace,  viz.  thofe  of  fanaticifm  and  ufurpation.  The  counfel 
for  the  prifoner  alfo  referred  to  the  cafe  of  Macleod  * of  Affint 
as  a precedent  in  fupport  of  the  prefcription  of  crimes.  The  cafe 
was  this  j Macleod  was  tried  on  the  2d  of  February  1 674,  upon  an 
indidtment  charging  him  with  feveral  treafonable  crimes ; viz.  ijly 
With  betraying,  under  truft,  the  late  Marquifs  of  Montrofe,  his 
Majefty’s  Commiffioner,  and  Lieutenant-General,  and  delivering 
him  a prifoner  to  the  rebels  in  A.  D.  1649,  murdered  him ; for 
which  the  faid  Macleod  of  AfTint  received  a reward  of  400  bolls 
of  meal.  id^  With  having,  in  A.  D.  1654,  affifted  the  Englifh 
rebels  commanded  by  General  Morgan  in  burning  and  plunder- 
ing the  north.  3^/,  With  having,  in  A.  D.  1669,  exacted  arbi- 
trary taxations  upon  all  fhipping  that  came  to  anchor  in  any  of 
the  creeks  belonging  to  the  prifoner.  And,  4/0,  With  having, 
in  A.  D.  1670,  fortified  and  garrifoned  his  houfe  of  Ardbreck, 
and  defended  the  fame  againft  the  fheriff  of  Sutherland,  who 
had  his  Majefty’s  warrant  to  eje£t  him.  Now,  altnough  tiie  two 
firft  articles  in  the  indictment  are.  by  much  the  deepeft  of  the 
crimes  with  which  Macleod  of  Affint  was  charged,  his  Majefty’s 
Advocate  declared,  ‘ he  did  not  infift  upon  the  two  firft  crimes 
■ * libelled  but  only  as  aggravations."*  Which  the  prilbner’s  coun- 

fel alledged  could  proceed  alone  from  the  crimes  being  prefcribed. 

The  counfel  for  the  prifoner  likewife  argued,  that  the  admit- 
ting of  a perpetual  right  of  aCtions  for  crimes  was  inexpedient 
in  every  country  ; and,  confidering  the  nature  of  our  criminal 
law,  was  peculiarly  fo  in  Scotland.  It  was  alledged,  that  the  de- 
fign  of  punifhments  refpeCfed  either  the  criminal  or  the  public. 
‘With  refpeCt  to  the  criminal,  the  purpofe  is  to  produce  an  amend- 
ment in  his  life  and  manners,  or  to  cut  him  off  from  fociety,  if 

the 

* Records  of  Juftioiary,  February  2.  1(574. 
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the  enormity  of  his  crime  indicates  fuch  depravity  that  he  may  1773 
be  looked  on  as  incorrigible.  But  this  cannot  be  anfwered  by 
profecuting  a criminal  after  the  years  of  prefcription  ; for,  if  the 
feeds  of  guilt  had  not  been  eradicated  from  the  mind,  the  various 
agitations  to  which  a man  is  expofed  from  the  occurrences  of 
twenty  years,  muft  have  made  them  fprout  forth  into  frefli  out- 
rages againft  fociety.  And,  if  the  revenge  of  a private  profecu- 
tor  demanded  an  expiation  of  guilt,  what  moie  terrible  punifh- 
ment,  than  that  a criminal  fhould  live  under  the  continual  ap- 
prehenfions  of  an  ignominious  death  for  a period  of  twenty 
years? — To  drag  a man  thus  fituated  to  the  fcaffold,  after  a regu- 
lar, induftrlous,  and  exemplary  life,  would  as  little  fuit  the  end 
of  punhhment  xvhich  refpefted  the  public,  as  that  which  refpec- 
ted  the  criminal  : For,  with  regard  to  the  public,  the  end  of 
punifbment  is  to  deter  others  from  committing  the  like  offence; 
but  no  good  imprefiion  can  be  ftamped  upon  the  public,  when- 
their  compafhon  for  the  criminal  exceeds  their  horror  at  his 
crime,  wdiich  muft  be  the  cafe  when  the  memory  of  an  offence 
is  obliterated  w^hile,  at  the  fame  time,  the  inoffenfive,  perhaps 
exemplary,  condud  of  the  fufferer,  is'  confiftent  with  the  know- 

GI-  g 2 ledge 

* Within  thefe  four  or  five  years,  a perfon  returned  to  this  country  with  an  af- 
fluent fortune  and  refpeflable  character,  who,  in  an  early  period  of  life,  abfeonded 
cm  account  of  his  being  concerned  in  the  mob  which  hanged  Porteous,  A.  D.  17361 
What  good  purpofe  could  it  ferve  to  indifl  this  man  capitally  upon  his  return  ? 

(For  an  account  of  the  Porteous  mob,  fee  Arnot’s  Hiftory  of  Edinburgh,  p.  206.) 

Or  what  good  purpofe  could  it  fioiv  ferve  to  bring  a profecution  againft.  the  rioters 
who,  in  A.  D.  1779,  burned  the  Popifti  chapel,  committed  houfe-breaking  and / 
robbery  upon  the  prieft,  and  aflaulted  the  houfes  of  many  refpecftable  citizens  whom 
they  fuppofed  to  befriend  the  Popifti  bill?  Yet,  had  not  the  public  profecutor,  from 
whatever  motives  of  lenity  or  timidity,  omitted  to  ralfe  a profecution  for  hanging 
the  ring-leaders  in  this  feene  of  tumult  and  devaftation,  / firmly  believe  that  the 
burning  of  London,  A.  D.  1780,  would  not  have  happened.  At  leaft  it  is  certain, . 
that  a popular  orator,  in  haranguing  his  friends  previous  to  this  dreadful  event, 
would  not  have  had  fuch  caufe  to  boaft  of  the  gallant  example  of  tloe- Scots. 
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1773  ledge  of  ihofe  who  behold  his  fufferings.  The  laws  which  re- 
late  to  property,  wifely  regarding  the  fecurity  of  our  fortune 
againft  obfolete  and  endlefs  claims,  have  eftablifhed  a pre- 
fcription  of  every  fpecies  of  cinjil  a6iion;  much  more  ought  the 
laws  to  fecure  the  peace  of  mankind,  by  limiting  the  right  of 
criminal  a6iion^  which  at  one  blow  may  complete  the  threefold 
ruin  of  fortune,  of  life,  a'nd  of  fame.  Befides,  a perfon  fufpec- 
ted  of  an  offence  may  lie  under  great  difadvantages  by  the  pro- 
fecutor’s  having  an  unlimited  power  of  choofmg  his  time  of  ac- 
tion. He  may  bring  it  at  a period  when  there  is  fueh  a fpirit  of 
violence  in  a country  againft  a man,  a party,  or  a crime,  that,  in 
the  ferment  of  peoples  minds,  accufation  may  be  equal  to  con- 
vidlion : And,  befides,  in  a long  lapfe  of  time,  the  death  or  ab- 
fence  of  witneffes  may  deprive  a prifoner  of  his  plea  of  alibi^ 
provocation,  felf-defence,  that  the  deceafed  died  a natural  death, 
&c.  &c. 

If  prefcription  of  crimes  be  expedient  in  general,  it  is  fo  in  a 
fpecial  manner  in  Scotland,  whether  we  regard  the  powers  of  the 
profecutors,  or  the  natuie  of  our  laws.  As  to  the  former,  the 
Lord  Advocate  may  profccute  any  perfon  for  any --crime  he 
choofes  : His  Lordfliip  is  not  reftrained  by  the  neccffity  of  a 
grand  jury’s  finding  a bill ; nor  is  a coroners  inqueft  called  upon 
the  body  of  a perfon  deceafed  to  afcertain  the  caufe  of  a hidden 
and  fufpicious  death. — It  is  wretched  argument  indeed,  to  al- 
ledge that  this  power  is  not  dangerous,  if  reftrained  by  no  limits 
of  prefcription,  becaufe  of  the  bentgnity  of  the  Prince,  or  the 
perlonal  characler  of  the  gentlemen  who  are  appointed  to  the 
important  office  of  Lord  Advocate. — Salutary  laws  are  not  made 
in  tyrannical  times,  but  in  a mild  and  equitable  reign.  Thus  the 
opportunity  of  guarding  againft  oppreffion,  in  general,  occurs, 
when  there  is  the  leaft  profpedl  of  oppreffion  being  at  hand. — 
But,  however  fafe  we  may  be  from  oppreflive  profecutions  at  the 
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inftance  of  his  Majefty’s  Advocate,  what  fecurity  have  we  but  1773 
the  lapfe  of  time,  againft  the  invidious  aflions  of  private  profe- 
cutors,  who,  inftigated  by  malice,  or  with  a view  to  extortion, 
might  call  upon  a man  to  anfwer  for  the  fins  of  his  youth ^ after 
he  had  become  a grave  and  relpeflable  citizen,  and  the  father  of 
a numerous  family  ? For  profecution  is  granted,  in  its  utmoft 
latitude,  either  to  the  party  injured,  or  to  his  neareft  heirs  ; nor 
can  the  Lord  Advocate  with-hold  his  concurrence  *. — Should 
connubial  love  be  turned  into  deadly  rancour,  either  the  hufband 
or  the  wife  may  prol'ecute  the  other  for  adultery  to  the  effe^  of  a 
capital  punifhmeiit  f* 

The  healing  hand  of  prefcription  is  no  lefs  expedient  in  rela- 
tion to  the  nature  of  our  laws.  To  fay  what  is  a capital  crime 
by  the  law  of  Scotland,  and  what  not  ; or,  at  leaft,  what  has 
been,  or  has  not  been  fo,  within  thefe  hundred  years,  is  no  eafy 
matter  :j:  Our  indidments  are  laid  fometimes  on  the  ftatute,  fome- 
times  on  the  common,  and  fometimes  on  the  Mofaick  law  alone. 

Many  of  our  penal  ftatutes  are  wild,  tyrannical,  and  incorredf  ; 
and  in  few  of  them  anterior  to  the  prefent  century,  is  there  a li- 
mitation of  the  time  of  raifmg  profecutions  upon  them. — Hap- 
pily the  Scoitilh  treafon  laws  are  now  abolifhed,  and  thoie  of 
England  fubhituted  in  their  room.  Profecutions  for  witchcraft 
too  are  driven  to  the  realms  of  night.  But  hill  the  laws  againft 
Popery,  blafphemy,  duelling,  adultety,  and  fuicide  §,  may  be 

ufed 

* Confent  to  the  profecution.  f See  a remarkable  trial  of  this  fort 

infra.  Index,  Adultery,  Haitly  againft  Frafer.  ^ If  the  reader  is  already 

fatisfied  of  this  from  fome  of  the  trials  for  treafon  and  murder  prefented  above, 
he  will  not  fee  occafion  to  alter  his  opinion,  from  a perufal  of  the  fubfequent  part 
of  this  work.  § As  the  penal  confequences  of  this  crime  can  only  take  place  - 

after  death,  if  the  right  of  profecuting  for  the  perfonal  eftate  of  the  deceafed  be 
not  limited  by  prefcription,  it  muft  continue  for  ever. 
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1773  ufed  as  ample  engines  of  oppreffion. — Befides,  there  truly  is  no 
' ' reafon,  why  either  the  public  or  private  profecutor  fhould  be  in- 

dulged with  an  unlimited  time  of  bringing  his  adfion.  If  the 
accufed  abfconds,  his-  flight  will  not  cut  off  the  right  of  profecu- 
tion  ; for,  if  he  does  not  appear  in  Court  to  anfwer  to  the  in- 
dictment which  may  be  brought  againft  him,  the  fentence  of 
outlawry,  which  pafTes  of  courfe,  will  preferve  to  the  profecu- 
tor a perpetual  right  of  aClion  ; therefore,  the  profecutor  may 
blame  his  own  negligence,  if  he  has  loft  his  right  of  profecution, 
by  omitting  to  obtain  a fentence  of  outlawry  againft  the  accufed. 
And,  if  no  fymptoms,  no  fufpicion  of  guilt,  have  been  difcover- 
ed  in  a period  of  t'wenty  years^  or  what  Is  the  fame,  none  that 
can  juftify  the  raifing  a profecution,  it  is  better  that  the  profe- 
eutor  fhould  then  be  deprived  of  his  right  of  aCtion,  than  that  a 
perfon  fhould  be  called  upon  to‘  defend  himfelf  againft  a capital 
indictment,  at  any  diftance  of  time,  however  fo  remote. 

The  Lords  having  confidered  the  informations  for  his  Ma- 
jefty’s  Advocate,  and  for  the  prifoner,  pronounced  this  interlo- 
cutor : ‘ In  refpeCt  it  does  not  appear  that  any  fentence  of  fugi- 
* tation  pafTed  againft  the  pannel,  they  therefore  fuftain  the 
‘ defence,  and  difmifs  the  indictment  and  the  pannel  from  the 
‘ bar,’ 

I remember  to  have  liftened  with  attention  to  the  pleadings  in 
this  caufe,  and  to  have  looked  with  anxiety  for  their  Lordfhips 
judgment.  The  fatisfaCtion  I felt  when  it  was  pronounced,  is 
not  abated  upon  reflection.  This  judgment,  indeed,  is  of  a very 
different  caft  from  the  general  ftile  of  the  decifions  of  this  Court 
in  the  laft  century. — It  is  a juft,  but  trite  remark,  that  a wife  fy- 
ftem  of  laws  tends  to  humanize  manners  ; but  it  is  no  lefs  true^ 
that  liberality  of  fentiment,  and  gentlenefs  of  manners,  huma- 
' nize  the  rigorous  doCtrines  and  difeipline  of  the  law. 


OF 


OF  TUMULT  WITHIN  BURGH. 


^3^ 


David  Movobray  fhoemaker^  for  exciting  a tumult  in  the 
city  of  Edinburgh ^ and  refcuing  a baker  vahom  the  hang- 
man  vuas  vuhipping  through  the  Canongate^  by  order  of 
the  Magijlt  ates. 


I*’  H E preamble  to  one  of  our  old  ftatutes  emphatically  de-  1686 
fcribes  the  diforders  which  prevailed  in  this  country  from 
one  of  the  worft  of  political  evils,  the  relaxed  arm  of  the  civil 
magifrate.  ‘ Forfameikle  (fays  the  ftatute)  as  the  overfight  and 
‘ negligence  of  the  civil  magiftrates,  and  judges  ordinar  within 
‘ this  realm,  in  putting  of  decreets  to  execution,  puniihing  of- 
‘ malefaftours  and  rebells,  and  utherwife  ufing  of  their  offices, 

‘ as  becummis,  partelie  for  regard,  and  feare  of  ftrang  pairtlcs, 

‘ and  hazard  of  their  own  lives;  and  pairtly  throw  want  of  fuf- 
* ficient  preparation  for  that  effedt,  is  the  original  and  principale 
‘ caufe  quhair  fra  * the  great  confufion  and  difordour  of  this 
‘ lande  in  all  eftaites  proceedis  f.’  Therefore  by  this,  and  other 
ads  of  parliament,  it  is  ftatuted,  that  the  ralfing  or  aflembiing 
within  borough,  conventions  of  the  people,  without  fpecial  li- 
cenfe  of  the  Sovereign,  or  authority  from  the  magiftrates  of  the 
borough;  efpecially,  if  fuch  people  ffiould  prefume  to  arm  them- 

felves, 


* From  whicli. 
c.  184.  Pari.  18.  c.  17. 


I Mary,  Pari.  9.  c.  83. ; James  VI.  Pari,  13. 
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1686  felves,  to  difplay  banners,  to  heat  the  drum^  or  found  the  triim- 
pet,  or  to  make  ufe  of  other  warlike  inftruments  whatever, 
it  is  ftatuted,  that  perfons  thus  offending  fliall  fuffer  the  pain  of 
death,  k is  further  enaded,  that,  whoever  fhall  difobey  and 
refift  the  authority  of  the  Magijlrates  of  Edinburgh^  or  their 
officers,  in  the  execution  of  their  duty,  fhall  fuffer  the  like 
penalty. 

The  prifoner  was  tried  on  thefe  ffatutes. — On  Sunday  the 
31ft  of  January  1686,  a rabble  of  journeymen  and  apprentices 
in  Edinburgh,  leagued  with  fome  fludents  at  the  Univerfity, 
among  whom  fanatical  principles  had  of  late  made  an  alarm- 
' ing  progrefs  t?  affembled  for  the  purpofe  of  infulting  and  in- 
terrupting thole  of  the  Popifh  perfuafion  in  the  exercife  of- 
their  religion.  Their  indignities  were  direded  at  the  Chan- 
cellor’s Lady,  and  other  perfons  of  that  faith,  when  difmif- 
fing  from  their  place  of  worfhip.  The  mob,  many  of  which 
W’cre  armed,  pelted  the  members  of  that  congregation  with 
ftones  and  dirt,  rifled  fome  of  them  of  their  clothes,  and  mal- 
treated them  in  their  perfons  ; and  then  proceeded  to  the  High 
.Street  of  Edinburgh,  where,  with  iron-bars,  and  other  in- 
firuments,  they  attempted  to  break  open  the  ‘houfes  of  feveral  of 
the  inhabitants,  and  did  refift  the  Maglftrates  of  Edinburgh,  and 

the 

• • t Upon  Chriftmas-day,  A.  D.  16S0,  the  Maglftrates  of  Edinburgh,  from  that 

decent  refpeft  which  was  due  to  the  Duke  ci  York,  who  was  then  in  the  city,  in- 
terrupted the  ftudents  in  their  folemn  proceftion  of  a Pope-burning  ; fo  that  they 
were  fain  to  burn  him  poft-hafte  in  an  obfcure  part  of  the  town.  On  the  iith 
of  the  enfuing  month  of  January,  the  houfe  of  Prieftfield,  the  feat  of  Sir  James 
Dick,  Lord  Provoft  of  Edinburgh,  was  willfully  fet  on  fire,  and  with  all  the  fur- 
niture, burnt  to  the  ground,  not  without  the  moft  pregnant  fufpicion  that  it 
was  fet  on  fire  by  fome  ftudents,  at  the.  Univerfity.  Arnot’s  Hift.  of  Edinburgh, 
p.  3p2,, 
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the  Commander  in  Chief  of  his  Majefty’s  forces,  and  the  troops  1686 
under  their  command,  and  wounded  feveral  of  the  foldiers  who 
were  affembled  in  order  to  difperfe  the  mob. 

The  military  having  difperfed  the  mob,  and  feveral  of  the  rio- 
ters being  apprehended,  the  magiftrates,  next  forenoon,  ordained 
one  Grieve,  a baker,  an  a<Rive  perfon  in  the  tumult,  to  be  in- 
ftantly  whipped  through  the  city  by  the  common  executioner. 

To  fave  the  delinquent  from  undergoing  the  punifliment  award- 
ed by  the  magiftrates,  the  prifoner,  Mowbray,  and  his  affbciates,  • 
colledfed  a mob  afrefli,  refcued  the  baker  from  the  town  officers 
and  the  executioner,  and  carried  him  off  in  triumph. 

The  prifoner  was  ferved  with  an  indiiftment,  charging  him  ' 
with  having  tranfgreffed  the  ftatutes  already  fpecified,  by  being 
engaged  in  this  tumult ; and  his  Majefty’s  Advocate  declared, 
that  he  reftriifted  the  libel  againft  the  prifoner  to  his  ‘ acceffion 
‘ to  the  tumult  on  Monday  in  the  forenoon,  in  refcuing  the  ba- 
‘ ker  from  the  execution  of  juftice.’  The  Lords  found  the  libel, 
as  reftridled,  relevant  to  infer  the  pain  of  death. 

THE  PROOF. 

The  prifoner  judicially  declared,  that  he  was  prefent  at  the  tu- 
mult libelled,  and  aftihed  in  refcuing  the  baker-  from  the  town- 
officers.  He  craved  God  and  the  King’s  pardon  for  his  offence, 
declared  that  he  was  heartily  forry  for  it,  and  came  in  the  King’s 
will. 

George  Macfarlane,  one  of  the  town-officers  of  Edinburgh, 
depofed.  That,  on  Monday  laft,  as  he  was  employed  by  the  ma- 
giftrates to  execute  the  fentence  againft  Grieve,  the  prifoner  was 

H h 


one 
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1686  one  of  the  mob  which  refcued  him.  The  deponent  called  out 
to  the  prifoner  to  be  gone  ; but  this  he  refufed,  faying,  ‘ he  would 
‘ take  part  with  the  trades;  and,  upon  Grieve’s  being  refcued 
from  the  town  officers,  the  deponent  faw  the  prifoner  take  Grieve 
by  the  hand,  and  march  off  with  him  amidft  the  mob. 

John  Tliomfon,  town- officer,  depofed,  That,  on  Monday  laft, 
he  law  the  prifoner  amidfl  the  mob  which  threw  down  the  town 
officers,  and  refcued  the  baker,  and  heard  him  declare  he  would 
ftand  by  the  trades, — Two  more  witnefTes  fwore  to  the  fame 
purpofe. 

The  jury  unanimoufly  found  the  prifoner^s  acceffion  to  the  tu- 
mult, in  refcuing  the  bak^r  from  the  execution  of  juftice,  proved 
by  his  judicial  confeffion. — The  Court  adjudged  the  prifoner^  to 
be  taken  to  the  Crofs  of  Edinburgh  on  Wednefday  next,  the  loth 
of  February,  and  to  be  hanged  on  a gibbet  till  he  be  dead.  ^ It 
appears  that  the  Privy  Council  granted  the  prifoner  a reprieve 
till  a fliort  day.  Whether  he  got  any  farther  refpite,  or  was 
then  hanged,  is  uncertain,  as  the  records  of  Privy  Council  for 
A.  D.  1686  are  miffing.  One  Keith,  a fencing- mafter,  w^as  tried 
on  the  26th  of  that  month  for  acceffion  to  the  fame  tumult,  was 
convidted,  and  w’^as  hanged  at  the  Crofs  of  Edinburgh  on  the  5th 
of  March, 

The  difcipllne  manifefted  in  this  trial,  convidtion,  and  execu- 
tion,. 

* Fountainhall  fays  two  perfons  were  tried  this  day  for  being  concerned  in  this 
tumult ; but  he  does  not  mention  their  names.  The  records  of  jufticiary  teftify, 
that  no  perfon  was  tried  or  outlawed  on  account  of  this  tumult,  at  this  time,  ex- 
cept Mowbray,  nor  at  any  other  time  that  I know  of,  except  on  the  26th  of  that 
lame  month,  when  Keith,  whofe  trial  is  alfo  mentioned  by  Fountainhall,  was  tried. 
aoiL  convidted.  Se.e  Fountainhall’s  Decihons,  vol.  i.  p.  401.  4,07. 
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tion,  when  compared  with  a recent  occurrence,  imprefles  us  with  1686 
no  very  favourable  idea  of  the  prefent  times.  v-~> 

The  tumultuous  dirpofition  of  the  rabble  impatient  at  the 
price  of  grain  after  a fncceflion  of  bad  crops,  had  broke  forth  in 
a variety  of  outrage  that  required  an  exemplary  and  decifive 
check.  William  Spence,  a mattrofs  in  the  fecond  battallioii  of 
artillery,  was  profecuted  by  his  Majefly’s  Advocate  before  the 
High  Court  of  Judiciary  at  Edinburgh,  on  the  13th  of  Decem- 
her  1^84.  He  was  charged  in  the  indidlincnt  with  being  an  ac- 
tive perfon  in  alfembling  a mob,  on  the  7th  of  June  preceding, 
at  the  village  of  Ford,  about  ten  miles  from  Edinburgh,  for  the 
declared  purpofe  of  demolidiing  a diftillery  J j — with  exciting  a 
number  of  colliers  to  join  the  mob ; — with  breaking  into  the  di- 
ftillery, and  aclually  fetting  fire  to  one  or  more  of  the  buildings 
with  his  own  hands  J. — As  the  evidence  in  this  trial  is  not  re- 
corded, I have  it  not  in  my  power  to  fpeak  from  rny  own  know- 
ledge as  to  the  evidence  of  Spence’s  guilt  : But,  notwithftanding 
that  the  crime  was  'willful  jire-raifing ; notwithftanding  I have 
been  informed  by  every  perfon  1 have  converfed  with  who  was 
prefent  at  the  trial,  that  the  evidence  of  his  guilt  was  complete, 

‘ the  jury,  by  a great  plurality  of  voices,  found  the  pannel  Not 
‘ Guiityf 

El  h 2 The 

* In  the  profpedlus  of  this  work  which  I publifhed,  I propofed  to  lay  before  the 
public  the  trial  of  the  malt-tax  rioters  for  pillaging  and  demolifliing  the  houfe  of  Mr 
Campbell  of  Shawfield,  A.  D.  1725;  but,  upon  fully  examining  and  confidering  the 
charge  againft  the  prWoners,  the  informations  for  his  Majefty’s  Advocate,  and  them, 
the  interlocutors  of  the  Court  of  Jufticiary  upon  the  defences  ftated  for  the  prifon- 
ers,  the  proof  led  in  the  caufe,  the  verdict  of  the  jury,  and  the  judgment  of  the 
Court;  I fay,  upon  a confideration  of  the  whole  circumftances,  this  trial,  according 
to  my  ideas,  is  in  many  refpedts  improper  for  publication.  | This  diftillery 

✓ was  burnt  to  the  ground.  The  damage  was  eftimated  at  L.  7000.  + Re- 

cords of  Jufticiary,  December  13.  1784. 
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1686  The  confequcnccs  to  a country,  if  juries  will  be  fo  prepofte- 
^ous  as  to  acquit  a prifoner  contrary  to  evidence,  for  a crime  fo 
dangerous  to  fociety,  are  too  obvious  to  require  to  be  enlarged 
upon.  I muft,  however,  take  the  liberty  to  obferve,  that  it  ap- 
pears requifite  that  the  mode  of  fummoning  juries  in  this  city 
fliould  undergo  fome  alterations.  The  number  of  trials  by  jury 
in  Edinburgh,  before  the  Courts  of  Jufticiary,  Exchequer,  &c.  is 
confiderable,  and  the  jurymen  are  generally  chofen  from  among, 
the  merchants,  fhopkeepers,  and  tradefmen.  Thole  who  follow 
the  profeffion  of  the  law  are  never  called.  The  landed  gentle- 
men, or  freeholders,  of  the  three  Lothians,  are  feldom  or  never 
fummoned,  except  in  the  trial  of  a landed  man.  The  inhabitants 
of  the  town  of  Leith,  although  men  of  confequence  in  the  mer- 
cantile line,  are  feldom  called  but  in  trials  which  have  fome  rela- 
tion to  maritime  affairs.  A practice  has  alfo  crept  in  of  not  fum- 
moning upon  a jury,  gentlemen  who  have  preferred  a refidence 
in  Edinburgh  to  living  at  their  eftates  in  the  country,  and  who^ 
confequently,  cannot  he  called  to  attend  the  circuits  in  their  re- 
fpedive  diftrids.  By  thefe  means,  the  rotation  of  duty  of  fit- 
ting upon  jury  comes  very  frequent  upon  that  clafs  of  people 
which  are  in  ufe  to  be  called,  and  the  duty  impofed  upon  them  is 
therefore  hea’vy  and  unequal.  By  thefe  means,  alfo,  improper  per- 
fons  are  fometimes  fummoned  to  fit  injury  upon  a prifoner:  For 
this  important  article  in  the  adminiftration  of  juftice  is  generally- 
left  to  inferior  clerks.-— It  is  perfedly  well  known  that  there  is  a 
defcription  of  men  in  this  city,  of  whom  it  could  not  be  expeded 
I that  any  power  of  teftimony  would  lead  them  to  cdnvid  a prifon- 
er of  certain  crimes  f , yet  who  (it  is  believed)  would  liften  with  ’ 

gloomy 

* The  Faculty  of  Advocates  claim  an  exemption;  and  thofe  who  pra^tife  at  the 
fear  are  undoubtedly  entitled  to  it.  f I humbly  think,  that,  in  trials  of 

difficulty 
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gloomy  joy  to  criminal  acciifations  of  a nature  that  no  Lord  Ad-  1686 
vocate  would  now  dream  of  raifing.  By  extending,  therefore, 
the  clafles  of  people  from  which  our  jurymen  are  to  be  chofen, 
the  burthen  will  become  the  eafier  upon  thofe  who  difeharge 
this  important  truft,  and  the  danger  will  be  avoided  of  having 
crimes  of  the  moft  pernicious  tendency  tried  by  a jury  of  men 
illiberal  in  their  fentiments,  and  violent  in  their  prejudices,  who, 
in  the  trial  of  a prifoner,  confider  more  the  nature  of  the  crime^ 
than  the  ftrength  of  the  evidence. 


I have  heard  it  urged  as  an  apology  for  the  jury  who  fat  upon 
Spence,  in  having  given  fuch  a verdidt,  that.they  would  have 
pronounced  a different  one,  had  it  not  been,  that^  of  late^  too 
little  refpedi  has  been  paid  to  the  opinions  of  jurymen  vuhen  recom- 
mending a convidi  to  mercy.  This,  I know,  alludes  to  the  cafe  of 
James  Andrew,  who  was  convided  of  robbery,  and  condemned  ; 
and  who,  notwithftanding  that  the  jury  unanimoufly  recom- 
mended him  to  mercy,  was  executed  in  terms  of  the  fentence, 
upon  the  4th  of  February  1784.  As  this  has  been  a topic  of 
converfation,  and  with  fome,  of  animadverfion,  I fliall  hate  what  I 
hionv  concerning  it. — The  jury  gave  a recommendation  in  favour 
of  the  prifoner,  fetting  forth  their  reafons  for  fo  doing:  The  Court 
made  a report  of  a very  different  nature.  As  I have  only  feen  the 

former, 

difficulty  and  importance,  the  proper  officer  fliould  have  it  in  his  power  to  fend  up 
to  the  Court  a lift  of  forty-live  men  whom  he  thinks  intelligent  and  independejit  5 
and  that,  when  the  judges  name  the  fifteen  who  are  to  fit  upon  the  jury,  the  prifon- 
er Ihould  have  it  in  his  power  to  challenge  a third  of  them  without  any  cauie.  af- 
figned. 
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1686  former,  I cannot  form,  far  lefs  can  I prefume  to  deliver  an  opi- 
nion  between  thefe  oppofite  fentiments  of  the  Court  and  jury. 
My  purpofe  then  is  but  to  (how,  that  the  cafe  was  accurately 
and  fairly  laid  before  his  Majefty.  It  appears  from  Lord  Syd- 
ney’s letter  to  the  Lord  Advocate,  of  the  2 ill  January  1784, 
that  Lord  Kennet’s  ‘ report  upon  the  cafe,  the  minutes  of  the 
‘ trial,  and  the  evidence  given  thereupon,  together  with  the  re- 
‘ commendation  of  the  jury,’  were  laid  before  the  King,  who 
‘ having  maturely  confidered  the  cafe  of  the  conviiff,  does  not 
‘ fee  fufficient  grounds  for  extending  his  royal  mercy  to  him.* 
And  Mr  Chalmers,  the  folicitor  at  London  who  correfponded 
with  Mr  Bruce,  the  agent  for  the  convid,  writes  to  him  thus  : 
The  under  fecretary  ‘ JJjC'wed  me  all  the  papers  that  had  been 
‘ tranfmitted  from  Scotland^  and  laid  before  the  King.  Lord  Ken- 
‘ net’s  report  hates  very  accurately  the  circumftances  of  the  cafe, 
‘ and  mentions  the  recommendation  of  the  jury,  and  the  grounds 
‘ they  went  upon  ; but  adds,  that  he  and  his  brethren  did  not 
‘ think  Andrew  a proper  objed  of  the  royal  mercy  ; giving  the 
‘ reafons,  and  /loe'iving^  that  the  arguments  of  the  jury  'were  not 
‘ foUd^  in  'very  dif  intt  clear  terms d — As  the  jury  had  a right  to 
give  a recommendation^  fo  the  judges  were  entitled  to  make  a report  \ 
and  no  ground  of  complaint  can  arife  from  this  cafe,  unlefs  it 
I'hall  pleafe  jurymen  to  alledge  that  his  Majefty  is  not  at  liberty 
to  ad  according  to  his  own  judgment,  in  the  exercife  of  the  moft 
fublime  part  of  his  prerogative. 

But,  even  fuppofing  ihat  improper  means  had  been  ufed  to 
vvilh-hold  the  royal  mercy  from  Andrew,  1 cannot  admit  that 
this  is  any  apology  for  the  jury  which  fat  upon  Spence  the 
matrofs,  having  pronounced  a yerdid  finding  him  not  guilty ; 
for  I confider  him  to  have  been  a moft  unfit  objed  of  mercy; 
becaufe,  from  the  recent  and  repeated  outrages  of  the  rabble, 
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and  inftances  of  timidity  in  the  civil  magiftrate,  none  of  the  1686 
crimes  which  arife  from  the  avarice  or  malignity  of  an  indi'vi- 
dual^  are  fo  hurtful  to  fociety  as  this  contagious  fpirit  of  fire- 
raifing  and  tumult.  And  this  prifoner,  Spence,  was  not  only 
reckoned  by  the  fpe6lators  of  his  trial,  to  have  been  proved 
guilty  as  a ringleader  in  the  tumult,  but  alfo  as  having  fet  fire 
Xo  the  diftillery  with  his  own  hands. — Lord  Kennet  made  the 
above  report,  relative  to  Andrew,  as  Prefident  of  the  Court  of 
Judiciary,  in  abfence  of  the  Lord  Jurtice  Clerk.  His  acutenefs 
of  apprehenfion,  his  folidity  of  judgment,  and  his  accuracy  in 
bulinefs,  were  acknowledged  when  he  was  alive  ; and  are  now 
fealed  by  the  united  regret  of  the  Bench,  the  Bar,  and  the  Pu- 
blic. 
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Trial  of  Captain  Thomas  Grcen^  Commander  of  the  Worcejler^ 
a Jhip  belonging  to  the  EngliJJj  Eajl- Indio.  Company and 
of  fourteen  of  his  cre^w^  for  Piracy  and  Murder.^  commit^  > 
ted  on  a fhip  and  its  crevo  on  the  coaf  of  Malabar, 

TH  E oppofite  lights  in  which  the  parliaments  of  England 
and  Scotland  viewed  the  inftitution  of  the  Indian  and  A- 
frican  Company,  in  the  latter  of  thefe  kingdoms,  and  the  ferment 
which  arofe  in  Scotland  upon  the  ruin  of  this  Company,  and  the 
lofs  of  Its  fettlements,  have  already  been  mentioned^.  The  con- 
tefts  between  the  Englifh  and  Scottifh  Companies,  trading  to  the 
Eaft-lndies,  excited  further  animofities  between  thefe  nations. 
The  Annandale,  a fhip  belonging  to  the  African  Company,  had 
been  feized  in  the  Downs  by  the  Englifh  Eaft  India  Compa- 
ny, and  the  prefling  inflances  with  which  the  former  folicited 
its  reflitution  being  difregarded,  they  procured  an  order  from 
Government  in  Scotland,  for  feizing,  by  way  of  reprifal,  this 
veflel  the  Worcefler,  which  had  arrived  in  the  Forth.  The 
vefTel  was  condinSted  to  the  harbour  of  Burntifland.  She  was 
detained  there  in  virtue  of  a precept  from  the  Scottifh  Court  of 
Admiralty  ; and  an  aftion  was  brought  before  that  Court,  at  the 
inftance  of  the  African  Company,  for  having  the  fhip  declared 
a lawful  prize,  on  account  of  the  Eaft  India  Company’s  unjuftly 
feizing  and  confifcating  the  Annandale. 

While 

* See  the  Trial  of  Thomfon  and  Auchmouty,  p.  91. 


OF  PIRACY. 


249 


AVhlle  the  Worcefter  lay  thus  under  an  embargo,  the  un- 
guarded fpeeches  of  the  crew,  in  their  cups  or  their  quarrels,  led 
them  to  be  fufpedled  of  the  crimes  of  piracy  and  murder  com- 
mitted upon  a velfel  and  its  crew  in  the  Eaft  Indies,  belonging, 
as  was  fuppofed,  to  one  Drummond  a Scotfman*.  The  fulpicions 
thus  entertained  were  the  caufe  of  a precognition  being  taken  of 
the  affair,  and  the  prefumptions  of  guilt  arifing  from  this  pre- 
cognition, were  fo  ftrong  as  to  give  occalion  to  the  following 
trial. 

On  the  13th  of  February  1705,  an  adl  of  the  Scottifh  Privy 
Council  was  paffed,  authorifing  a profecution  againft  Captain 
Green  and  his  crew,  before  the  Court  of  Admiralty,  and  ordain- 
ing the  Lord  Chancellor  to  make  application  to  her  Majefty  for 
a pardon  to  Charles  May  furgeon,  Antonio  Ferdinando  cook’s- 
mate,  Antonio  Francifco  the  Captain’s  man,  George  Haines  ftew- 
ard,  George  Glen  quarter- matter,  and  Alexander  Taylor  fore- 
matt  man. — The  Privy  Council,  at  the  fame  time,  appointed  the 
Earl  of  Jjoudon,  Lord  Belhaven,  Sir  Robert  Dundas  Lord  Ar- 
nitton.  Sir  John  Home  of  Blackadder,  and  John  Cockburn 
younger  of  Ormetton,  afleffors  to  Mr  Graham  the  Judge  Ad- 
miral. 

The  prifoners  were  brought  to  the  bar  on  the  5th  of  March 
1705.  It  was  charged  againtt  them  in  the  indidment,  that,  in 
the  months  of  February,  March,  April,  or  May  1703,  they  did 
meet  with  another  fhip  bearing  a red  flag,  and  manned  with 
Englifhmen,  or  Scotfmen,  on  the  coatt  of  Malabar,  nigh  Cal- 

1 i licut: 

* Records  of.  Admiralty,  5th,  13th,  14^1,  i6th,  21ft  March  1705.  De  Foe’s 
Hift.  of  the  Union,  p.  46.  Trial  of  Captain  Thomas  Green,  Edinburgh,  printed 
by  Thomas  Anderfon,  A.  D.  1705. 
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1705  ll-ut  : — That  they  did,  without  any  lawful  warrant,  or  juft 
caufe,  attack  the  faid  fhip  in  a hoftile  manner,  with  guns  and 
othei  wife,  boarded  her,  killed  the  men,  and  threw  them  over- 
board, took  the  goods  from  on  board  of  her,  and  lodged  them 
in  the  Worcefter  ; and  then  difpofed  of  the  velTel  thus  piratical- 
ly  captured  to  one  Cage  Commodo.  The  indidlment  alfo  contains 
a minute  narrative  of  the  circumftances  from  which  the  prifon- 
er’s  guilt  was  inferred.  But  it  were  fuperfluous  to  infert  them 
here,  as  they  will  appear  with  greater  propriety  in  the  evidence 
led  in  fupport  of  this  profecution. 

A formidable  band  of  counfel  appeared  both  for  the  profecu- 
tor  and  the  prifoners  ; and  the  following  objections  to  the  rele- 
vancy of  the  Indictment  were  ftated,  partly  in  written  informa,- 
tions,  and  partly  in  pleadings  at  the  bar. 

It  was  pled  for  the  prifoners,  that  the  crimes  libelled  being  al- 
ledged  to  have  been  committed  by  Englifhmen  on  the  coaft  of 
Malabar,  this  Court  had  no  jurlfdiCtlon  ; and  the  prifoners  ought 
to  be  remitted  for  trial  to  the  proper  courts  of  law  in  England. 
2d0y  That  Henry  Keigle,  the  fhip’s  carpenter,  and  certain  others 
of  the  crew  who  were  IndiCled  along  with  him,  being  part  of 
Captain  Green’s  crew,  and  under  his  command,  could  not  he 
put  upon  their  trial,  till  the  Captain. himfelf  was  previoufly  tried. 

That  Captain  Gioen  could  not  be  tried  till  John  Reynolds, 
and  certain  others  of  the  prifoners  who  had*  received  an  indict- 
ment, fhould  have  undergone  a previous  trial  ; becaufe  he  the 
Captain  had  cited  them  as  exculpatory  witnelTes;  and,  in  cafe  of 
their  acquittal,  vtras  entitled  to  their  evidence  in. his  behalf : O- 
iherwifc  the  author  of  a groundlefs  and  invidious  profecution,. 
while  he  railed  an  indidment. againft  the  principal  offender,  by 
aiifo  comprebending,  in  the.  indictment,  .the  whole  exculpatory. 
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■wltnefles  as  accomplices,  might  deprive  a prifoiier  of  the  evl-  1705 
dence  in  his  defence.  4^0,  That  the  libel  was  too  general  and  '-'v---' 
indefinite,  as  it  did  not  fpecify  the  name  of  the  (Inp*  alledged  to 
have  been  pirated,  the  delignation  of  the  Captain,  the  names  of 
the  perfons  faid  to  have  been  murdered,  nor  any  circumftances 
by  which  the  fhip  in  queftion  might  be  fpecially  diftinguiihed  : 

Yet  it  is  requifite  that  all  thefe  be  fet  forth  in  a criminal  indi£l- 
ment,  not  only  in  point  of  form,  but  of  material  jufiice;  for  other- 
wife  a prifoner  might  be  precluded  of  many  foiid  defences,  fuch  as, 
that  the  fhip  faid  to  have  been  pirated,  was  in  an  oppofife  quar- 
ter of  the  globe  ; that  flie  ftill  remained  in  poflefiion  of  her  law- 
ful owners  ; that  the  perfons  alledged  to  have  been  murdered 
were  ftill  alive,  See.  That  it  was  the  more  neceflary  that  the 
profecutor  fhould  be  obliged  to  fpecify  the  fhip  particular- 
ly, as  the  prifoner.  Captain  Green,  having  a commifTion  under 
the  Great  Seal  of  England,  impowering  him  to  ad;  in  hoftility 
againft  pirates,  might  adually  have  taken  or  deftroyed  a fhip, 
and  killed  the  men,  without  having  done  any  thing  contrary  to 
law.  5/0,  That  the  indidment  was  laid  in  luch  manner,  as  to 
fhow  that  the  profecutor  meant  to  eftablifh  the  pnfoner’s  guilt, 
not  by  pofitive  teftimony,  but  circumftantial  evidence  ; and  that 
the  circumftances  charged  in  the  indidment  were  not  luch  as  ne- 
ceflarily  to  infer  a conclufion  of  the  prifoner’s  guilt.  And,  in- 
deed, to  hold  a crime  to  be  proved  by  circuinflantial  evidence, 
was  extremely  hazardous,  and  what  many  lawyers  deemed  il- 
legal. 

To  thefe  objedions  to  the  relevancy  of  the  indidment,  iz  was 
replied  by  the  counfel  for  the  profecution,  imOy  That  the  jurif- 
dldion  of  the  Court  was  eftablifhed  by  ad  1681,  cap.  16.  which 
declares,  that  the  High  Court  of  Admiralty  has  the  foie  jurifdic- 
tion,  in  all  maritime  caufes,  civil  and  criminal,  and  againft  all 
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’ ' ’ this  Court  muft  pofTefs  a jurifdidion  over  the  prifoners  in  the 
crime  of  piracy  ; for,  if  pirates  are  not  liable  to  be  tried  in  the 
country  where  they  are  apprehended,  this  clafs,  the  moft  lawlefs 
and  defperale  of  men,  would  efcape  without  punifliment,  or 
even  trial,  iinlefs  they  happened  to  be  apprehended  in  the  coun- 
try of  which  they  were  natives,  or  where  the  crime  was  com- 
mitted. 2^0,  and  3//0,  That  the  pka  which  had  been  urged  in 
behalf  of  fome  of  the  prifoners,  that  they  could  not  be  tried  till 
their  Captain  had  undergone  a previous  trial  ; and  the  Captain’s 
plea,  on  the  other  hand,  that  he  could  not  be  tried  before  cer- 
tain of  his  crew,  was  a notable  example  of  arguing  in  a circle  ; 
and,  by  admitting  fuch  objections  as  this,  where  more  than 
one  perfon  was  accufed  in  an  indictment,  criminal  procefs  might 
be  altogether  flopped  : That  fuch  of  the  prifoners  as  were  of 
* Captain  Green’s  crew,  could  not  plead  the  authority  of  their 
Captain,  to  exculpate  them  from  the  charge  in  this  indictment, 
for  no  warrant  could  authorife  piracy  ; and  the  prifoners  were 
all  indicted  as  focii  criminis. — And  although,  if  a profecutor 
fhould  adopt  a meafure  fo  extraordinary,  fo  villainous,  as  to  com- 
prehend both  the  alledged  perpetrators,  and  the  exculpatory  wit-  ^ 
neffes,  in  one  indictment,  with  a view  to  preclude  the  accufed 
of  their  defences,  this  might  entitle  the  alledged  perpetrators 
to  infift  upon  thofe  of  the  defenders  whom  they  were  to  fum- 
mon  as  witneffes  being  previoufly  tried ; yet  it  behoved  the  per- 
petrators to  fpecify  a probable  ground  of  the  innocence  of  thefe 
intended  witneffes  j but  the  prifDner,  Captain  Green,  had  fet 
forth  no  fuch  ground  of  the  innocence  of  thofe  of  his  crew 
whom  he  propofed  to  adduce  as  evidence.  4/0,  As  to  the  ob- 
jection of  the  libel  being  too  general  and  indefinite,  it  was  laid 
as  fpecially  as  the  circumflances  of  this  remote  crime  would  ad- 
mit.— Piracy  and  murder  were  equally  fuch,  and  alike  punifh- 
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able  by  the  laws,  whatever  might  be  the  names  of  the  vefiel  pi- 
rated, and  the  perfons  murdered,  or  whatever  nation  they  might 
belong  to. — By  admitting  an  oppofiie  dodrine,  it  might  be 
maintained,  that  a (hip  might  be  attacked  and  funk,  and  her 
crew  murdered,  in  the  Road  ^ of  Leith,  before  thoufands  of 
fpedators  on  the  oppofite  fhores ; and  yet,  although  the  evidence 
of  this  ad  of  violence  was  fo  notorious,  it  could  not  be  the  foun- 
dation  of  a trial,  if  the  perpetrators  fhould  have  accomplifhed 
their  villany  fo  completely,  as  to  have  utterly  deftroyed  the  (hip 
and  her  crew,  and  to  have  Tent  them  both  to  the  bottom  of  the 
deep.  Neither  was  it  requifite  that  the  libel  fhould  be  more  mi- 
nute as  to  time  and  place.  In  a piracy  committed  in  the  Indian 
ocean,  where  the  total  deftrudion  of  the  fufierers  rendered  the 
proof  of  guilt  extremely  difficult,  it  was  impoffible  to  fpecify  the 
precife  latitude  of  the  fhip,  or  the  day  of  the  month  when  the 
crime  was  committed.  Indeed,  the  day  and  place  of  the 
commiffion  of  a crime  were  not  neceffary  to  be  fpecified  in  an 
indidment,unlefs  they  were  charged  as  aggravations  of  the  guilt; 
fuch  as,  that  the  crime  was  committed  of  a Sunday,  or  againft  a 
perfon  in  his  own  houfe  ; and,  if  a defender  fhould  require  that 
day  and  place  be  fpecified,  becaufe  he  means  to  prove  an  alibi^ 
it  muft  be  upon  condition  that  he  admit  the  crime  charged  in  the 
indidment  to  have  been  adually  committed,  although  he,  by 
reafon  of  the  alihi^  can  inftrud,  that  he  was  not  the  perpetra- 
tor. And  the  commiffion  under  the  Great  Seal  of  England, 
w’hich  Captain  Green  pofTefTed,  far  from  rendering  a more  fpe- 
cial  condefcendence  neceffary,  would,  in  the  courfe  of  the  trial, 
afford  a flrong  prefumption  of  the  prifoner’s  guilt ; for  the  com- 
miffion required,  that  the  Captain  fhould  keep  a particular  jour- 
nal of  any  hoftile  attack  he  fliould  make  upon  any  veffel  ; and, 

by 

* The  place  where  vefTels  ride  at  anchor  off  Leith  harbour.. 
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attack. 

The  Court  repelled  the  objedions  to  their  jurifdidion,  and 
alfo  the  whole  objedions  hated  againft  the  relevancy  of  the  in- 
didment ; and  found,  that  the  fame  being  pioved,  ‘ by  clear  and 
‘ plain  evidence^  relevant  to  Infer  the  pains  of  death  and  confif- 
* cation  of  moveables.’ 

THE  PROOF. 

Antonio  Ferdinando,  cook’s*  mate  of  the  Worcefter,  a Black, 
depofed,  that  he  believed  in  God,  was  born  of  Chriftian  parents, 
and  was  himfelf  a Chriftlan  : — That,  about  two  years  and  a half 
ago,  Te  came  aboard  the  floop  belonging  to  Captain  Green,  the 
prifoner’s  Ihip,  then  on  the  Malabar  coaft,  and  entered  into  the 
fervice  of  Mr  Loveday  the  purfer.  When  failing  on  that  coaft, 
he  faw  an  engagement  between  the  Worcefter,  her  floop  on  board 
of  which  the  deponent  was,  and  a fhip  manned  with  white  men, 
fpeaking  Englifh,  and  bearing  Englifh  colours  ; that  is  to  fay, 
colours  of  white,  red,  and  black,  fuch  as  the  Worcefter  did  bear. 
— Captain  Green,  Captain  Madder  the  firft  mate,  James  Simp- 
fon  the  gunner,  and  others,  to  the  number  of  about  twenty 
men,  manned  the  floop.  The  floop  engaged  the  ftrange  Ihip 
ftrft,  and  the  Worcefter  joined  the  engagement  afterwards.  It 
was  a running  fight  of  three  days,  and  happened  between  Telli- 
cherry  and  Callicut.  On  the  third  day,  thofe  in  the  floop  board- 
ed the  ftrange  fhip,  took  her  crew  from  under  the  deck,  killed 
them  with  hatchets,  and  threw  them  overboard  ; and  the  faid 
prifoners.  Green,  Madder,  and  Simpfon,  were  among  thofe  who 
boarded  the  ftrange  fhip  and  killed  the  men.  The  deponent  be- 
lieves, that  the  men  fo  killed,  and  thrown  over-board,  were  a- 
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bout  ten  in  number.  There  were  but  few  goods  in  her;  thefe  1705 
were  carried  aboard  the  Worcefter,  and  confifted  partly  of  China-  ' 
root  ; and  the  vefTel  thus  captured  was  manned  by  fome  of  the 
Worcefter’s  crew,  carried  to  Gallicoiloan,  and  there  fold  for  the 
fervice  of  a Malabar  King,  to  a man  bearing  a Malabar  name; 
and  whofe  fervant  was  called  Coge  Commodo. — He  knew  not 
w'hat  men,  or  w'hether  any  belonging  to  the  Worcefter  or  her 
floop  were  killed  ; but  he  the  deponent  was  wounded  in  the 
arm,  and  now  Ihows  the  wound  in  Court. — Captain  Madder 
faid  to  the  deponent,  that,  if  ever  he  told  any  man,  either  white 
or  black,  of  this  engagement,  he  would  throw  the  deponent 
over-board. — Depofed,  Thar,  during  the  engagement,  Reynolds, 
the  fecond  mate,  was  alhore  at  Callicoiloan,  as  the  deponent  be- 
lieves.— This  depofition  is  fubfcribed  by  the  deponent  in  the  Ma- 
labar character,  and  by  Captain  George  Yeoman  merchant  in 
Dundee,  his  fworn  interpreter. 

Charles  May  furgeon  to  the  Worcefter  depofed,  That  he  failed 
with  this  fliip  from  England.  When  the  veftel  was  on  the  Ma- 
labar coaft,  he  was  fet  aftiore  at  Ibeck,  and  v/ent  fome  miles  up 
the  country  to  Callicoiloan.  About  a fourtnight  after,  he  heard- 
firing  at  fea  ; and  meeting  with  Coge  Commodo  merchant,  and 
Erancifeo  de  Olivera  interpreter  to  the  Worcefter,  who  had  come 
that  day  from  Ibeck,  he  afleed  them  what  meant  the  {hooting  ? 
and  they  faid,  that  the  V/orcefter  had  gone  out  to  Tea,  and  was 
fighting  with  another  fnip.  Next  morning  the  deponent  went 
to  the  fho’.e,  where  he  faw  the  Worcefter  riding  at  her  former 
birth  about  four  miles  from  the  fhore,  and  another  vclTel  riding 
at  her  ftern.  Soon  after,  the  Worcefter’s  long  boat  came  aftiore 
in  great  hafte  ; the  deponent  afked  the  boats  crew  what  had 
brought  them  afhore,  it  not  being  iifual  for  boats  to  come  over 
The  bar,  on  account  of,  the  greatnefs  of  the  fiirge  ? and  they  an- 
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1752  fwered,  that  Captain  Madder  had  fent  them  for  a pinguetta  * wiih 
water,  hecaufe  all  their  nvater  had  been  f pilled  or  Jlaved  the  night 
before.  The  men  told  him  they  had  brought  in  a fhip  with  them, 
but  he  did  not  fpeak  to  them  in  relation  to  any  fight,  for  he 
made  no  flay,  but  returned  immediately  to  Callicoiloan,  where 
his  patients  were.  About  five  or  fix  days  after,  he  went  aboard 
the  Worcefter  for  fome  medicines,  and  faw  the  deck  lumbered 
with  goods  in  chefls  and  bales.  He  faid  to  Mr  Madder,  ‘ What 
* have  you  got  there  ; you  are  full  of  bufinefs?’  upon  which  Mr 
Madder  curfed  him,  ‘ and  bid  him  go  mind  his  plafter  box.’ 
There  was  a fhip  then  riding  at  the  Worcefler’s  flern,  which  the 
deponent  was  afterwards  informed  was  fold  to  Coge  Gommodo. 
Some  time  after  this  the  Worcefler’s  floop  came  down  the  coaft, 
and  Antonio  Ferdinando,  the  preceding  witnefs,  was  fent  afhore 
to  the  deponent  at  Ibeck.  He  was  wounded  in  the  arm;  the 
deponent  took  off  the  dreffings  ; and  the  wound  was  a fra<5lure, 
which  appeared  to  have  been  occafioned  by  a gun-fhot.  He 
afked  at  Antonio  who  had  dreffed  the  wound  and  fet  his  arm? 
and  Antonio  faid,  that  he  had  been  fet  afhore  at  Cochin,  and 
dreffed  by  a Dutch  furgeon.  Some  time  after,  he  went  aboard 
the  Worcefler  and  vifited  Antonio,  and  the  other  perfons  in  the 
fhip  who  flood  in  need  of  his  affiftance.  A wounded  man,  cal- 
led Mackay,  and  another  called  Gumming,  came  to  him  at  the 
medicine  chefl.  He  afked  them  how  they  came  by  their  wounds? 
and  Mr  Madder  hearing  this,  defired  the  deponent  to  afk  no 
^ueflions;  and  forbad  the  patients  to  anfwer  him  upon  their 
peril.  An  altercation  immediately  took  place  between  Mr  Mad- 
der and  the  deponent,  who  told  him,  he  had  no  command  over 
the  deponent.  Madder  replied,  he  would  make  his  complaint  to 
one  who  had  ; and  an  order  was  fpeedily  given  for  carrying  the 
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deponent  afliore,  and  as  fpeedily  executed.  Depofed,  That  this  1705 
happened  in  the  months  of  January  or  February  1703. 

Antonio  Francifco  a Black,  fervant  to  the  prifoner,  Captain 
Green,  depofed.  That  when  he  was  aboard  the  Worcefter  on  the 
Malabar  coalt,  he  heard  the  firing  of  guns  from  on  board  the 
Worcefter,  to  the  number  of  fix,  or  thereabout.  The  deponent 
was  at  this  time  chained  and  nailed  to  the  floor  of  the  forecaftle; 
he  had  been  fo  for  about  ten  days  ; and  continued'thus  confined 
in  all  about  two  months.  Two  days  after  he  heard  the  firing, 
he  faw  fome  goods  brought  aboard,  which  Antonio  Ferdinando, 
a preceding  witnefs,  told  him  had  been  brought  out  of  a fhip 
they  had  taken.  Ferdinando  told  him  alfo,  that  ten  of  the  crew 
of  the  taken  fhip  were  killed  ; and  fhowed  the  deponent  a plafter 
on  his  arm,  faying,  he  had  been  wounded  aboard  the  Worcefter’s 
floop  when  fhe  took  the  other  veffel. 

John  Brown  fhipmafter  in  Leith  depofed,  That  he  went  on 
board  the  Worcefter,  by  order  of  the  Lords  of  Privy  Council, 
when  the  fhip  was  unloaded,  and  faw  the  hatches,  which  were 
faft  and  fealed,  opened.  Few  or  none  of  the  packed  goods  were 
numbered  or  marked,  although'  it  is  cuftomary  for  goods  to  be 
fo;  and  he,  the  deponent,  never  received  any  goods  but  what 
were  marked,  fo  that  he  might  know  to  whom  they  belonged. 

Being  interrogated  for  the  prifoners,  he  depofed.  That  this  is 
cuftomary  whether  there  be  a fupercargo  aboard  or  not ; and 
whether  the  goods  belong  to  ten  men,  or  one  man.  Being  far- 
ther interrogated  for  the  prifoners.  Whether  it  might  be  owing 
to  the  pepper  being  fpoiled  and  heated,  and  the  goods  much  da- 
maged, that  they  wanted  the  mark  ? depofed,  That,  where  the 
goods  were  damaged,  the  bales  were  rotten  to  pieces,  but,  where 
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1705  the  goods  were  entire,  the  bales  and  packages  wanted  both  num- 
ber  and  mark. 

^ I 

Archibald  Hodge,  fhipmafter  in  Leith,  depofed,  he  was  on 
board  the  Worcefter,  when  (he  was  rummaged  by  order  of  the 
Privy  Council,  and  faw  the  goods  unloaded.  Moft  part  of  them 
wanted  both  number  and  mark,  which  is  nowifc  common  or  re- 
gular in  any  fhip  the  deponent  has  ever  feen  j but  he  never  faw 
an  Eaft  India  fhip  unloaded  before. 

John  Glen  goldfinith,  depofed,  That  laft  fummer,  the  fecond 
day  after  the  Worcefter  came  into  Leith  Road,  he  went  aboard 
that  fhip, — When  in  the  cabbin  with  Captain  Madder  and  one. 
Hammond,  who  is  now  in  England,  Madder  took  a feal  out  of 
his  pocket,  and  afked  the  deponent  what  he  thought  of  the  Sco/s^ 
African  and  Indian  Company  s armSy  and  put  the  feal  in  his  hand. 
It  was  about  the  fize  of  a half-crown  piece,  had  a handle  of 
. lignum  vitae  ; and  there  were  engraved  on  it  a St  Andrews 
crofs,  a dromedary,  with  a caftle  on  its  back,  a fhip,  with  a ri- 
fing  fun  above  the  helmet,,  and  two  wild  men  for  fupporters.. 

James  Wilkie  taylor,  depofed,  That,  in  Odtober  laft,  after 
Captain  Green’s  fliip  was  brought  into  Burntifland  harbour,  the 
deponent  went  there  with  his  mother,  with  a view  to  get  intel- 
ligence concerning  his  brother,  who  had  gone  with*  Captain 
Drummond  to  the  Eaft-Indles.  The  deponent  fell  in  company 
with  the  piifoner  George  Haines,  at  the  houfe  of  Mrs  Seton,. 
and  afked  him.  Whether  he  had  feen  Captain  Drummond  in  the 
courfe  of  his  voyage  ? Haines  fell  in  a paflion,  and  faid,  ‘ Damn 
* mcy  ’what  have  1 to  do  'with  Captain  Drummond!  The  depo-<. 
nent  dropped  the  converfation ; but,  after  they  had  drank  a, 
while,,  and  he  thought  Haines  in  better  humour,  he  afked  him,. 
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If  he  had  not  heard  of,  or  feen  any  Scottifh  (hip  in  the  Eaft-  1705 
Indies  ? Haines  anfwered,  that^  'when  they  were  upon  the  Ma^ 
labar  coaji^  they  were  informed  by  a Dutch  veflel,  that  one  Cap- 
tain Drummond,  commander  of  a Scots  (hip,  had  turned  pirate, 
upon  which  they  had  manned  their  floop,  and  made  themfelves 
ready  in  cafe  of  an  attack  ; but  they  did  not  fee  Captain  Drum- 
mond. Depofed,  That  Haines  added,  he  had  in  his  cuftody 
when  the  Worcefler  ,was  feized  in  Leith  Road,  what  he  would 
not  have  had  to  fall  in  the  feizers  hand  for  twice  the  value  of 
the  {hip*;  and  that  he  had  thrown  it  over  board  after  the  fhip 
was  feized,  adding,  ‘ Let  them  feek  it  now  at  the  bottom  of 
‘ the  fea.’ 

William  Wood,  a gunner  of  her  Majefty’s  artillery,  depofed, 

That  the  prifoner  George  Haines,  John  Henderfon  writer  in 
Edinburgh,  and  the  deponent,  were  in  company  together  at 
Burniifland,  and  had  drunk  hard. — Haines  fell  into  a melancho- 
ly fit,  and  Henderfon  Inquiring  the  reafon  of  it,  Haines  faid, 

‘ It  is  a wonder,  that,  fince  we  did  not  fink  at  fea,  that  God 
‘ does  not  make  the  ground  open  and  fwallow  us  up  when  we 

* are  come  afhore,  for  the  wickednefs  that  has  been  committed 

* during  this  laft  voyage  on  board  of  that  old  bitch,’ — pointing 
to  Captain  Green’s  fliip.  After  this,  he  went  a walking  in 
Burntifland  Links  with  Haines  ; and  the  deponent  happening  to 
mention  to  him,  that  Captain  Madder’s  uncle  was  burned  in  oil 
for  attempting  to  burn  the  Dutch  ihips  at  Amfterdam,  Haines 
anfwered,  ‘ If  what  Captain  Madder  had  done,  during  this  laft 

* voyage,  were  as  well  known,  he-deferved  as  much  as  his  uncle  ’ 

K k 2 ‘ had 

* By  a confeffion  and  declaration  wlilch  Haines  afterwards  emitted,  it  appears, 
that  this  which  he  was  fo  anxious  left  it  fliould  fall  in  the  profecutors  hands,  was 
a private  journal  he  had  kept  of  the  fhip’s  proceedings. 
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1705  ‘ had  met  with.’ — John  Henderfon  writer  in  Edinburgh,  depo- 
fed  conform  to  the  preceding  vvitnefs,  in  every  thing  fave  the 
converfation  that  paffed  between  the.fald  witnefs,  and  Haines 
the  prifoner,  in  Burntifland  Links. — Ann  Seton,  in  Burntifland, 
confirmed  the  preceding  converfation,  except  that  which  happen- 
ed between  Haines  and  Wood  in  the  Links. 

Befides  thefe  depofitions,  the  profecutor  produced  in  Court 
Captain  Green’s  journals,  from  which  it  appeared,  that  the  moft 
anxious  and  minute  infirudlions  had  been  given  to  Captain  Green 
by  his  owners,  that  no  letters  fhould  pafs  between  them  but  in 
cypher,  and  that  even  thefe  fhould  be  addrefled  to  a third  per- 
fon  ; and  that,  during  the  voyage,  no  letters  whatever  fhould  be 
fent  by  any  of  his  crew  to  England. 

The  jury  returned  the  following  verdid: : ‘ They,  by  plurality 
‘ of  votes,  find.  That  there  is  one  clear  witnefs  as  to  the  piracy, 
‘ robbery,  and  murder,  libelled,  and  that  there  are  accumulative 
‘ and  concurring  prefumptions  proven  for  the  piracy  and  rob- 
‘ bery  fo  libelled : But  find,  that  John  Reynolds,  fecond  mate  of 
‘ the  faid  fhip,  was  afhore  at  the  time  of  the  adion.’  The  Court, 
on  the  21ft  of  March,  fentenced  Captain  Green,  and  four  of  his 
crew,  to  be  taken  to  the  fands  of  Leith  on  the  4th  of  April,  and 
hanged  till  they  be  dead  j four  more  of  the  crew  to  fuffer  in  the 
fame  place  on  the  iith  of  April ; and  five  more  to  meet  the  like 
fate  on  the  i8th  of  that  month;  and  they  difmiffed  John  Rey- 
nolds from  the  bar. 

As  the  fadions  into  which  Scotland  was  then  divided  about 
the  depending  treaty  of  Union,  did  each  of  them  take  up  this 
eaufe  as  a,  matter  of  party,  the  fadion  whTch  favoured  the  Union, 
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maintained  the  prifoners  innocence,  and  on  this  ground  folllcited  1705 
a pardon  for  them.  The  party,  again,  that  oppofed  the  Union, 
which  was  much  more  numerous,  and  fully  more  violent,  held 
the  evidence  of  the  prifoners  guilt  as  equal  to  demonftration,  and 
refented  the  attempt  to  obtain  a pardon  for  the  prifoners  with 
the  higheft  indignation.  Three  of  the  convidls.  Captain  Green, 
Madder  his  firft  mate,  and  Simpfon  the  gunner,  iuffered  on  the 
day  appointed.  The  reft  were  reprived  from  time  to  time,  and 
finally  pardoned.  Green  and  Madder,  foine  days  before  their 
execution,  publifhed  a paper  which  they  called  their  laft  fpeech. 

In  this  they  maintained  their  Innocence,  a circumftance  which 
makes  no  impreffion  upon  me,  v/hen  1 confider,  that  not  only 
the  Queen  could  pardon,  but  the  Scottilh  Privy  Council  could 
reprive  them,  and  that  they  entertained  hopes  of  pardon  till  the 
laft  hour  of  their  lives. — On  the  other  hand,  three  of  the  con- 
vidls,  Linftead,  Haines,  and  Bruckly,  emitted,  after  fentence  of 
death  had  pafled  upon  them,  judicial  confeflions  and  declarations, 
acknowledging  that  Captain  Green  and  his  crew  were  guilty  of 
the  piracy  and  murder  libelled.  And  I muft  acknowledge,  that 
I look  upon  this  confeffion  as  entitled  almoft  to  as  little  credit  as 
Captain  Green’s  denial  of  guilt : For,  as  the  latter  built  his  hopes 
of  pardon  from  the  Englifli  fadion,  upon  the  declaration  of  his 
innocence,  fo  the  former  might  ground  their  expectations  of 
merey  from  the  Scottifh  faCtion,  upon  flattering  them,  by  con- 
firming the  guilt  of  Captain  Green  and  his  crew. 
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Maciver  and  Archibald  Macallum^  merchants  in  Green- 
' ock^  for  finking  and  cafiing  away  of  Jlnps^  and  piratically 

relanding  and  felling  their  cargoes^  after  entry  in  the  Cuf 
tomhoufe^  for  the  purpofe  of  defrauding  the  underwriters 
and  the  revenue\ 

1784  T^HE  prifoners  were  profecuted  before  the  High  Court  of 
X Admiralty,  at  the  inftarice  of  Hay  Campbell,  b.fq;  his  Ma- 
jefty’s  Advocate,  and  John  Monro,  Efq;  procurator-fifcal  of  that 
court.  The  indidment  fets  forth.  That,  by  the  common  and 
ftatutc  law  of  this  realm,  the  willfully  calling  away,  finking,  or 
otherwife  deftroying  of  fhips,  for  the  purpofe  of  defrauding  the 
underwriters,  or  the  revenue,  and  piratically  relanding  and  fel- 
ling, or  otherwife  difpofmg  upon  the  cargoes  of  fuch  ftiips,  after 
thefe  had  been  entered  in  the  Cuftomhoufe  for  exportation,  are 
crimes  of  a heinous  nature,  and  feverely  punifhable  Farther, 
That,  by  an  adt  of  King  George  I.  an.  4to,  cap.  1 2:  and  by 
Geo.  I.  an.  iimo,  cap.  29.  it  is  declared,  that  whoever  fhall  de- 
, ftroy,  or  procure  to  be  deftroyed,  the  Ihip  of  which  he  is  an 
owner,  officer,  or  mariner,  to  the  prejudice  of  any  perfon  who 
may  have  infured  the  goods  with  which  ffie  was  loaded,  or  of 
any  merchant  who  may  have  goods  aboard,  or  that  of  any  own- 
er of  fuch  (hip,  ffiall  fuffer,  as  in  cafes  of  felony,  without  benefit 
of  clergy:  Yet,  that  the  prifoners,  upon  one  or  other  of  the  days 
of  April,  May,  or  June,  1781,  being  owners  of  the  ffiip  called 
the  Endeavour,  then  in  Greenock,  did  freight  the  veflel  for  Ha- 
lifax in  Nova  Scotia,  loaded  her  with  a variety  of  goods  for  the 
faid  port,  and  infured  them  at  London  and  Glafgow  for  a large 
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fum  upon  the  faid  deftined'voyage : That  the  pnfoners  did  form  1784 
a defign  of  relanding  the  faid  goods  in  whole  or  in  part,  with  a 
view  to  defraud  the  underwriters  and  the  revenue  ; and,  accor- 
dingly, did  reland  part  of  the  faid  goods  before  the  veffel  left 
the  Clyde : That  the  prifoners  alfo  formed  an  intention  of  de- 
llroying  the  fliip,  gave  diredions  for  that  purpofe  to  James  Ro- 
bertfon  the  mailer,  and  Neil  Macallum  the  firil  mate;  and  pre- 
vailed upon  them  by  money,  good  deeds,  or  promifes,  to  accom- 
plifh  their  wicked  purpofe.  In  confequence  of  this  combination, 
the  mailer  and  mate  bored  holes  in  the  bottom  of  the  ihip;  and, 
upon  her  being  taken  by  an  American  privateer  in  the  courfe  of 
the  voyage,  two  holes  were  found  in  her  bottom,,  the  one  plug- 
ged up,  the  other  open,  and  every  thing  ready  for  the  final  com- 
pletion of  the  prifoners  purpofe  ; Notwithhanding  all  which, 
they  fought  and  recovered  from  the  underwriters  the  fums  in» 
fured  on  the  fhip,  to  the  amount  of  feveral  thoufand  pounds. — ■ 

The  indidlment  alfo  charged  the  prifoner,  Archibald  Macallum, 
with  crimes  of  a fimilai  nature,  in  relation  to  a veffel  called  the 
New  York,  bound  for  the  ports  of  New  York  and  Philadelphia. 

And,  farther,  that  he  did  receive  drawbacks  and  bounties  upon 
certain  goods  which  he  had  entered  in  the  Cuftomhoufe,  as  part 
of  the  cargo  of  the  faid  fhip,  for  exportation,  but  which  goods 
he  did  fraudulently  reland,  and  difpofe  of  for  his  own  ufe. 

Counfel  were  heard  at  great  length,  and  informations  alfo 
were  ordered  upon  the  relevancy  of  the  indidinent. 

It  was  contended  in  the  information  for  the  prifoners,  that  the 
ads  4th  and  nth  George  I.  upon  which  the  indidment  was  laid^ 
did  not  extend  to  Scotland.— Many  ads  of  parliament,  it  was 
faid,  have  been  pafled  fince  the  Union,  which  neither  were  meant 
to  extend,  nor  could  be  conftrued  to  extend  to  this  part  of  the 
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1784  united  kingdom.  This  muft  be  the  cafe  where  an  a£t  is  grafted 
upon  ftatutes  paiTed  in  England  before  the  Union,  and'  where 
a mode  of  procedure  was  prefcribed  inconfiftent  with  the  forms 
obferved  in  Scotland.  Such,  however,  is  the  cafe  of  the  ftatutes 
libelled  on.  They  are  a confirmation  of  fundry  adts  pafled  in 
England,  refpeding  the  deftrucftion  of  (hips,  from  the  ad: 
Charles  11.  an  22.  cap.  ii.  downwards;  all  of  which  ads  re- 
late to  each  other,  and  form  a progreflive  chain  of  the  ftatutory 
law  of  that  country.  Further,  the  mode  of  trying  offenc 
gainft  thefe  laws  prefcribed  by  ad  iith,  George  I,  cap. 
totally  inconfiftent  with  the  forms  eftablifhed  in  our  Courts, 
which  demonftrates,  that  thefe  laws  were  never  meant  to  extend 
to  Scotland. — Accordingly,  in  the  cafe  of  Lampro,  A.  D.  1751, 
a folemn  declfion  was  pronounced  by  the  Judge  Admiral,  after 
the  moft  mature  deliberation,  finding,  that  the  ftatutes  4th  and 
iith  of  George  I.  did  not  extend  to  Scotland  : Andthejuftice 
and  propriety  of  this  decifion  is  confirmed  by  a fubfequent  ad 
of  Parliament,  viz.  George  II.  an.  26.  cap.  19.  ‘ for  enforcing 
‘ the  laws  againft  perfons  who  fliall  fteal  or  detain  fhip-wrecked 
‘ goods.’  In  this  ftatute,  which  relates  to  the  4th  of  George  I, 
founded  upon  in  this  indidment,  it  is  enaded,  that  the  fame 
fhall,  in  all  things,  remain  in  full  force,  fave  only  in  fo  far  as 
it  is  altered  by  the  prefent  ad,  ‘ provided^  that  nothing  in  this 
‘ afl  contained,  fljall  extend,  or  he  conjlrued,  to  that  part  of  Great 
* Britain  called  Scotland.' — 7'he  prifoners  further  maintained, 
that,  fuppofing  thefe  ftatutes  of  4th  and  i ith  of  George  I.  to  * 
extend  to  Scotland,  the  Judge  Admiral  has  no  jurifdidion  to  try 
any  offence  againft  them  ; for  that  fuch  muft  be  tried  bv  com- 
miffion  of  oyer  and  terminer  here,  in  the  fame  manner  as  in 
England. 
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It  was  next  argued,  that  the  fadls  charged  againft  the  prifon-  1784 
ers,  relative  to  the  brigantine  the  Endeavour,  were  not  relevant 
to  infer  even  an  arbitrary  punifhment  againft  them.  The  libel 
itlelf  did  only  charge  the  prifoners  with  an  intention  to  caft  a- 
way  the  Ihip  ; it  was  admitted,  that  the  ftiip  was  not  caft  away; 
and  an  intention  to  commit  iniquity  Is  not  a crime  at  common 
law,  according  to  the  w^ell  known  brocard,  ‘ Cogitationu  poe^ 

* nam  in  foro  nemo  patitur* 

In  the  information  for  his  Majefty’s  Advocate,  it  was  obfer- 
vcd,  that  it  would  be  matter  of  juft  regret,  if  the  law  of  this 
country  were  fo  defedfive,  that  the  perpetrators  of  fuch  dange- 
rous and  foul  crimes  as  thofe  charged  againft  the  prifoners,  could 
not  be  brought  to  punifliment.  By  this  alone,  it  was  maintained, 
a repetition  of  fuch  crimes  could  be  prevented,  and  the  honeft 
merchant  be  eftablifhed  in  the  benefit  of  infurance  ; which  he 
was  in  no  fmall  hazard  of  lofing,  by  reafon  of  the  reiterated 
frauds  of  the  prifoners  and  their  aflbeiates,  having  excited  a ge- 
neral fufpicion  and  alarm  in  the  underwriters,  as  to  the  fate  of 
every  veftel  navigated  from  the  Clyde.  ‘ 

Many  ftatutes,  no  doubt,  had  been  enaded  fince  the  Union, 
which  did  not  extend  to  Scotland.  But  it  was  the  province  of 
judges  to  determine  whether  an  ad  founded  upon  before  them 
was  general,  or  confined  to  a particular  part  of  the  united  king- 
dom, by  attending,  iino^  To  the  purpofe  of  the  ftatute  ; ido^ 

To  the  words  in  the  enading  claufes. — The  purpofe,  then,  of 
this  ftatute,  is  to  prevent  the  willful  deftroying  of  fhips,  to  the 
prejudice  of  underwriters  or  merchants.  This  furely  is  no  lefs 
immoral,  no  lefs  pernicious  on  the  north  than  the  fouth  of  the 
Tweed.  To  fay  that  the  Leglflatiirc  rheant  Only  to  proted  Eng- 
land againft  this  crime,  is  tp  accufe  the  coj.infels  of  Pailiamerit 
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1784  of  the  extremity  of  caprice. — But  the  caprice  of  fo  partial  a law 
would  be  no  lefs  remarkable  than  its  blindnefs  and  abfurdity  ; 
for  the  Engllfli  are  truly  alike  expofed  to  the  confequences  of 
this  crime,  whether  committed  in  the  Clyde^  or  in  the  Severne. 
Of  this  no  ftronger  teflimony  can  be  afforded,  than  the  fafls 
which  gave  rife  to  this  trial  ; the  number  of  veffels  which  have 
been  fraudulently  deftroyed  by  the  prifoners  and  their  allbciates* 
were  indifcrimlnately  infured  at  Glafgpw  and  Edinburgh,  at  Li- 
verpool and  London.. 

As  to  the  words  of  the  ftatute,  they  are  altogether  repugnant 
to  the  prifoners  plea  of  its  being  limited  to  England.  It  is  inti- 
tuled, ‘ An  ad:  for  enforcing  and  making  perpetual  an  ad  of 
*■  the  twelfth  year  of  her  late  Maj.efly,  intituled,  An  ad  for  the 
‘ preferving  of  all  fuch  fhipa  and  goods  thereof,  which  fhall  hap- 
‘ pen  to  be  forced  afliore,  or  flranded  upon  the  coajis  of  this 
‘ kingdom^ — or  ahy  other  of  her  Majefy's  dominions  ; and  for 
‘ infiiding  the  punifhment  of  death  on  fuch  as  fhall  willfully 
‘ burn  or  deflroy  fhips.’  Now,  as  this  ftatute  was  enaded  po- 
fierior  to  the  Union,  the  words,  ‘ upon  the  coaft  of  this  king- 
* dom,’  undoubtedly  comprehend  the  Ihores  of  either  England  or 
Scotland.  But  vain  as  a criminal’s  plea  might  be  deemed,  who 
would  urge  that  he  did  not  fall  under  this  ftatute,  becaufe  the 
Ihip  he  had  pillaged  or  deftroyed  was  forced  afhore  not  at  the 
Coquet  Tfland,  but  Eyemouth,  the  prifoners  have  not  even  this 
to  urge  in  their  behalf ; for  it  is  excluded  by  the  fubfequent 
part  of  the  fame  paragraph  in  the  ftatute,  viz.  ‘ or  any  other  of 
her  Majefy's  dominions  ' Thus,  by  the  nvords  of  the  ad,  it  is- 

evident, 

The  prircners,  with  Herdinan,  who  was  convifted  of  the  fame  crimes  on  the 
'iQth  of  June  1784,  and  others,  their  affociates,  in  this  villanous  traffic,  are  efti- 
mated  to  have  defrauded  the  underwriters  to  the  amount  of  L.  80,000. 
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evident,  that,  before  the  prifoners  can  eftabllfli  their  argument  1784 
as  to  the  limitation  of  this  ftaciite,'  they  muft  (how,  that  Scotland 
* is  no  part  of  the  Briti/Io  dominions. — And  by  the  faid  a£t  of  the 
fourth  of  George  1.  it  is  declared,  that  this  ftatute  of  the  12th 
of  Queen  Ann,  for  preferving  of  ftranded  veffels,  and  prevent- 
ing the  willful  deftru(ftion  of  (hips,  ‘ hath  been  found,  by  ex- 
‘ perience,  to  be  of  great  ufe  and  benefit  to  the  fea- faring  men 
* and  merchants  of  this  kingdom.^  and  other  his  Majefy's  domi* 

‘ nionsd ' 

Further,  the  whole  words  of  the  ad,  4th  of  George  I.  are 
didated  in  the  moft  general  terms. — If  any  oivner  of  any  Jloips 
Poall  defray  the  fame^  to  the  prejudice  of  any  perfon.,  he  fliall  fuf- 
fer  death. — Indeed,  when  it  is  intended  that  a Britifii  ftatute 
ftiould  not  extend  to  Scotland,  its  expreffions  are  not  ambiguous 
or  flovenly  ; for  there  is  a claufe  declaring,  either  that  it  is  only 
to  have  effed  in  England,  Wales,  or  Berwick  upon  Tweed;  or, 
that  nothing  contained  in  the  ad  (hall  extend  to  Scotland.  But 
no  fuch  reftridive  claufe  is  to  be  found  in  the  ftatute  libelled  on. 

— As  to  the  cafe  of  Lampro  quoted  for  the  prifoners,  it  was  an- 
fwered,  that  this  was  but  a fingle  decifion  of  a fingle  judge  : A 
decifion  fo  much  unlooked  for,  that  even  Lampro’s  counfel  had 
not  pleaded  that  thefe  ads  did  not  extend  to  Scotland  ; but  only 
that  trial  could  not  proceed  upon  them,  except  by  commiffion 
of  oyer  and  terminer. — And  that  the  Judge  Admiral’s  jurifdic- 
tion  to  try  offences  againft  thefe  ads,  was  eftablifhed  by  Charles  If. 

A.  D.  1681,  chap.  16.  which  vefts  in  this  judge  a jurifdidion  in 
all  maritime  caufes,  over  all  perfons  foreign  or  domeftic. 

The  prifoners  had  alfo  objeded  to  the  relevancy  of  the  indid- 
ment  againft  them,  upon  the  common  law,  fo  far  as  refpeded 
the  brigantine  the  Endeavour  ; for  they  pleaded,  that  all  which 
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1784  had  been  charged  againft  them,  was  an  Intention  to  dedroy  the 
' — veGel,  which  was  never  carried  into  execution.  But  this  argu- 
ment would  not  avail  them  ; for,  i;«o,  The  guilt  in  them  was 
completed,  as  far  as  it  lay  in  them  to  accomplilh  it,  by  the  in- 
ftrudions  given  by  them  to  the  mafter  and  mate  to  deftroy  the 
fhip  in  the  courfe  of  the  voyage,  fo  that  die  might  not  come  to 
the  hands  of  the  perfons  to  whom  fhe  had  been  configned  ; and 
confequently  the  prifoners  embezzlements  of  her  cargo  might  not 
be  deteded;  a purpofe  equally  accomplilhed,  by  the  Endeavour’s 
being  captured  by  an  American  privateer,  'zdo,  Their  purpofe 
was  accomplilhed,  in  fo  far  as  holes  were  bored  in  the  bottom 
of  the  fldp,  by  the  prifoners  alTociates,  the  mafter  and  mate  of 
the  veft'el,  although  they  were  not  mad  enough  to  let  in  the 
gulf,  at  a diftance  from  fhore,  to  the  certainty  of  their  being 
drowned.  3^/0,  Their  guilt  was  not  bare  intention,  but  was 
adually  accomplilhed  In  fo  far,  as  the  libel  charged  them  with 
piratically  and  fraudulently  relanding  part  of  the  cargo  of  the 
Endeavour,  before  Ihe  left  .the  Clyde. 

■ 1 : i l l, 


The  Judge  Admiral  pronounced  a very  long  and  minute  in- 
terlocutor, fuftalning  the  jurifdidion  of  the  Court,  and  finding, 
that  the  claufes  libelled  on,  in  the  4th  and  i ith  a6ls  of  George  I. 
did  extend  to  Scotland  : But,  as  the  Endeavour  was  taken  be- 
fore the  alledged  intention  of  deftroying  her  was  carried  into 
execution,  finding,  that  this  article  of  the  ihdidiment  does  not 
fall  wuthin  either  of  the  ftatutes  ; but  that  the  offences  charged 
in  the  indictment  are  relevant  at  common  law  to  infer  an  arbi- 
trary punilhment  ; And  finding  the  prifoner,  Macallum’s,  de- 
ftroying the  New  York,  relevant  to  infer  a capital  punifhment 
in  terms  of  the  ads. — His  Majefty’s  Solicitor  General  then  de- 
clared, 
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dared,  that  he  reftrided  the  whole  of  the  libel  to  an  arbitrary  1784 
puniflament.  *v— j 

THE  PROOF, 

The  counfel  for  the  profecutor  propofed  to  produce  in  evi- 
dence the  declaration  which  the  prifoner,  Macallum,  had  emit- 
ted in  a civil  adion  which  was  inftituted  againft  him  by  certain 
underwriters.  The  counfel  for  the  prifoners  objeded,  that  this 
declaration  could  not  be  brought  againft  him  in  a criminal  pro- 
cefs.  The  Judge  Admiral  repelled  this  objedion.  The  decla- 
ration related  folely  to  the  New  York. 

John  Carmalt,  merchant  in  Greenock,  depofed,  That  he  heard 
the  prifoners  acknowledge  they  were  in  part  owners  of  the  En- 
deavour. In  a few  days  after  the  proclamation  was  iflued,  offer- 
ing a pardon  to  any  perfon  who  would  difcover  thofe  concerned 
in  carting  away  certain  veffels,  the  deponent  met  the  prifoner, 
Maciver,  who  afked  him  if  he  had  feen  the  proclamation  ? and 
added,  he  was  forry  he  had  not  left  the  country  five  or  fix 
months  before  ; for  he  had  feen  a cloud  gathering,  which  would 
foon  burrt  ; and  he  was  afraid  that  if  Robertfon,  the  marter  of 
the  Endeavour,  fhould  come  home,  he  would  difcover  things 
not  fit  to  be  known.  The  prifoner,  Macallum,  informed  the  de- 
ponent he  was  in  part  owner  of  the  New  York.  After  advice 
came  of  this  veffel’s  being  lort,  the  deponent  afked  Macallum  if 
he  had  fent  his  vouchers,  in  order  to  recover  the  infurance  ? but 
was  anfwered  he  had  not.  In  a fortnight  he  repeated  the  qiief- 
tion,  and  got  the  fame  anfwer  ; upon  which  the  deponent  faid,, 

‘ it  did  not  look  fo  well  that  he  had  not  forwarded  his  vouchers,. 

*'  as  the  protert  was  come  to  hand.’  Macallum  told  the  depo- 
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1784  nent,  that  a box  of  books  had  been  carried  away  from  his  ware- 
houfe,  which  increafed  the  deponent’s  fufpicions.  He  afked  if 
that  box  was  included  in  the  bill  of  loading  and  general  invoice, 
and  if  it  was  entered  in  the  Cuftornhoufe?  to  which  Macallum 
anfwered  in  the  negative,  faying,  that,  when  Mr  Hunter  fhould 
receive  the  accounts  of  what  had  happened,  he  would  be  furpri- 
fed  to  find  that  no  fuch  box  was  mentioned  in  the  invoice.  The 
deponent  defired  Macallum  to  fhow  him  the  bill  of  loading,  as 
it  would  give  him  falisfadion  to  fee  whether  this  box  was  in- 
cluded in  it  or  not.  Macallum  gave  it  to  him  ; and,  upon  ex- 
amining it,  ‘ he  found  the  box  of  books  was  included  in  it.’  The 
deponent  then  faid  to  Macallum,  ‘ What  will  you  do  now;  you 
‘ will  be  utterly  undone  ?’  to  which  Macallum  replied,  he  would 
find  out  a way  to  remedy  that  ; upon  which  he  took  out  of  his 
defk  a blank  bill  of  loading,  figned  by  Forlay  the  mafter  of  the 
New  York;  and  he,  and  David  Thomfon  merchant  in  Greenock, 
in  the  deponent’s  prefence,  filled  up  the  blank  bill  of  loading; 
and  Thomfon  deleted  the  articles  from  the  copy  of  the  Cuftom- 
houfe  entries,  and  general  invoice  of  the  goods  faid  to  be  fliipped 
on  board  the  New  York.  Then  Macallum,  with  his  own  hand, 
filled  up  the  articles,  and  omitted  the  box  of  books  mentioned 
above  ; alfo  four  boxes  of  linens,  and  fome  other  things  which 
the  deponent  does  not  remember,  all  of  which  were  included  in 
the  original  bill  of  loading  and  general  invoice,  and  alfo  in  a let- 
ter addrefled  to  the  merchants  at  New  York,  fpecifying  the  par- 
ticulars of  the  cargo. — When  this  operation  was  performed  upon 
the  bill  of  loading,  the  prifoner,  Macallum,  wrote  a letter  to  his 
correfpondents  at  New  York,  defiring  them  to  pay  no  regard  to 
the  firft  letter,  which  bore  that  the  box  of  books,  &c.  were  (hip- 
ped for  them,  as  they  had  not  been  (hipped.  But  the  fecond  and 
la(l  letter  neither  was  fent,  nor  was  ever  meant  to  be  fent,  to  New 
York,  but  was  preferved,  in  cafe  the  firft  mentioned  letter  and 
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Invoice  lliould  be  produced  In  evidence  againfl;  Macallum.  De-  1784 
pofed,  That  he  heard  Macallum  fay  he  had  produced  the  falfe 
bill  of  loading  when  examined  before  the  Judge  Admiral. — Mac- 
allum told  the  deponent  he  had  fent  the  boxes  of  linens  to  one 
Miller  at  London. 

William  Horn,  late  mariner  on  board  the  Endeavour,  depofed, 

That  he  went  as  a lailor  in  this  fliip  from  Greenock  to  Hallifax. 

About  two  days  after  they  left  Greenock  they  put  into  Kinfale  ; 
and  the  velTel  was  taken  in  the  courfe  of  the  voyage  by  the  S'wift^ 
an  American  privateer.  The  deponent  heard  John  Mount,  one 
of  the  crew,  fay,  he  knew  this  w^ould  be  the  cafe,  for  Captain 
Robertfon  had  put  into  Kinfale  to  fee  whether  it  was  ‘ a pine 
‘ plug  or  an  oak  plug  that  'was  put  into  the  fh'ip^  She  lay  at 
Kinfale  a fortnight,  and  no  repairs  were  made  on  her  during 
this  time,  J'ave  paying  her  fides  and  tarring  her  'wales.  De- 
pofed, That  the  veflel  became  leaky  three  days  before  die  was 
taken.  The  deponent  and  Alexander  Barber  were  upon  the 
watch  about  four  in  the  morning  ; the  weather  was  fine  ; Neil 
Macallum,  the  mate,  came  upon  deck,  threw  himfelf  upon  the 
hencoop,  and  ordered  the  deponent  and  Barber  to  rigg  the  pump. 

They  remonftrated,  that  it  was  uncommon  to  rigg  the  pump  at 
that  hour,  and  the  vefiel  had  been  pumped  at  twelve  at  night, 
and  was  then  dry.  The  mate,  notwithftandmg,  infifted  that  the 
pump  (hould  be  tried  ; and  Barber  and  the  deponent  went  and 
pumped  for  about  three  quarters  of  an  hour  ere  they  overcame 
the  water.  During  this,  the  Captain  and  the  mate  took  their 
turn  in  working  at  the  pump  ; for  the  Captain,  who  was  in  bed 
■when  they  fell  to  work,  rofe  as  foon  as  he  heard-  the  pump  go- 
ing: And  from  this  time  till  the  fhip  was  takerq  one  pump  was 
kept  confiantly  going,  and  another  occafionally,  to  aflifi  it  when 
it  blew  hard. — On  the  morning  on  which  it  w'as  difeovered  that- 
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1784  the  fhlp  was  making  water,  before  day  light,  when  all  was  quiet, 
the  deponent  went  down  into  the  cabin,  and  ‘ thought  he  heard 
‘ like  the  noife  of  water  rufhing  in  under  the  /cuttle  in  the 
‘ cabin.’  He  immediately  told  the  mate,  and  offered  to  go  down 
and  look  at  it,  but  the  mate  forbade  him,  faying,  he  would  go 
himfelf.  He  went  down,  and  fpeedily  returned,  and  called  the 
deponent  a damned  rafeal,  for  there  was  no  water  coming  in  un- 
der the  /cuttle.  The  deponent  then  went  over  the  quarter  on  a 
rope,  to  fee  if  he  could  difeover  the  leak  from  the  outfide,  but 
could  not.  Then  the  deponent  and  another  of  the  failors  called 
Barber,  went  again  into  the  cabin,  and  heard  the  gurgling  noife 
which  the  deponent  had  done  before;  and  from  this  they  went 
to  the  pump,  where  they  faw  the  water  running  into  the  pump- 
well  abaft  ; but  they  minded  the  matter  no  more.  The  depo- 
nent and  Barber  informed  the  crew  of  what  they  had  obferved, 
and  they  were  uneafy  at  the  information.  They  went  round 
the  veffel  on  the  outfide,  trying  to  difeover  the  leak,  but  could 
not;  then  they  expreffed  their  fears  to  the  Captain,  and  their  wifli 
that  the  veffel  fliould  be  examined  at  the  place  where  the  depo- 
nent and  Barber  had  heard  the  noife  : But  the  Captain  bid  them 
look  at  the  bow  ; and  both  he,  and  Neil  Macallum  the  mate, 
faid,  ‘ thaty  i/  the  ve//el  fjould /ink^  the  boat  'was  large  enough  to 
‘ carry  them  all  to  land.^  The  fhlp  being  captured  by  the  Swift, 
an  American  privateer,  'both  Roberifon  and  Neil  Macallum  toH 
the  failing-maher  of  the  Swift,  that  the  leak  was  abaft  in  the 
main  of  the  Endeavour.  Her  crew  were  put  on  board  the  pri- 
vateer; and  the  carpenter’s  mate  of  the-  latter  w’as  fent  to  exa- 
mine the  leak.  Upon  his  return  to  the  privateer,  ‘ he  told  the 
‘ Endeavour’s  people  that  they  were  all  a parcel  of  damned  raf- 
‘ cals,  for  they  had  been  boring  holes  in  the  veffel.’  And,  upon 
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on  the  crexv’s  afking  what  kind  of  holes  they  were,  he  anfvvered,  1784 
that  they  had  been  made  by  an  inch  and  half  oggar,  or  a fmall 
bung  borer.  Depofed,  That  one  day  when  he  was  f making  fun’ 
with  the  fecond  mate,  he  run  off  with  his  knife,  and  was  going 
to  hide  it  in  the  pump-well,  when  he  obferved  a line  fattened  to 
one  of  the  ttanchels  of  the  pump-well,  and  was  going  to  take 
hold  of  it,  but  inttantly  Neil  Macallum  called  to  him  to  let  it 
alone,  afking  him,  what  had  he  to  do  there?  After  the  Endea- 
vour w^as  carried  into  Penobfcot,  he  heard  feveral  of  the  crew, 
and  in  particular  John  Riddell,  fay,  that  they  had feen  a plug  in 
the  pump-’well : And  one  day  w^hen  he  was  drinking  in  Halifax 
with  John  Mount,  he  told  the  deponent,  ‘ it  was  lucky  he  did 
‘ not  pull  the  line  he  faw  at  the  ttanchell  in  the  pump-well,  for 
‘ that  John  Riddell  told  him  it  was  fattened  to  the  plug.’  De- 
pofed, That,  before  they  left  Greenock,  the  prifoner  Maciver, 
and  Neil  Macallum,  came  aboard  the  Endeavour. one  day  about 
twelve  o’clock,  and  brought  a box  with  them,  when  there  was 
nobody  in  the  Ihip  except  the  deponent  and  Murdoch  Macleod. 

The  prifoner  defired  them  to  go  afhore,  and  get  their  dinner,  and 
to  return  at  three  o’clock.  They  did  fo  ; and  when  they  came 
back,  the  prifoner  and  Neil  Macallum  v/ere  gone.  Thinking 
that  they  might  have  brought  fomething  on  board  to  drink,  the 
deponent  and  Macleod  went  into  the  cabin,  and  opened  the  box 
which  the  prifoner  and  Neil  Macallum  had  brought  on  board, 
and  found  it  empty : But,  upon  looking  into  the  locker  of  the 
cabin,  they  Jiiiv  in  it  a large  bung-borer^  a fmall  one^  a ^ouge^  and 
a chijfel,  and  obferved  that  part  of  the  cargo  abaft  the  pump  had 
been  moved  to  a greater  difance  from  it,  and  other  parts  of  the 
cargo  brought  nearer  it. — After  the  Endeavour  was  taken  by  the 
privateer,  the  deponent  being  fent  for  fome  things  from  the  lat- 
ter fhip  to  the  former,  faw  the  carpenters  flopping  up  the  holes 
in  the  runn  of  the  veffel,  ‘ which  brought  to  the  deponent’s  mind 
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1784  ‘ fomc  rufplcions  as  to  the  ufe  that  had  been  Intended  by  the 
‘ bung-borer,  &c.  he  faw  in  the  locker  of  the  cabin  at  Greenock.* 
When  he  returned  on  board  the  privateer,  he  underftood  that 
fome  converfation  had  paffed  between  Captain  Robertfon  and  his 
crew  rel'peding  thefe  holes,  and  that  he  had  given  a draught  to 
John  Mount  for  L.  20,  and  to  Alexander  Barber  for  L.  10,  up- 
on John  Maciver  and  Company.  On  this  the  deponent  went  to 
Robertfon,  faid  he  w^ould  expofe  him  as  foon  as  he  got  home, 
‘ and  ajked  him  ^’hy  he  had  not  given  the  deponent  money  as  •well 

* as  the  others?'  Robertfon  anfwered,  ‘ he  fhould  certainly  fee 
‘ him  put  to  rights  when  he  arrived  at  Greenock;  ’ and  added, 
if  the  deponent  ‘ •was  to  expofe  him^  he  Robertfon  might  hang  for 

* it? — After  the  deponent’s  return  to  Greenock,  he  went  to  Ro- 
bertfon, and  afked  him  to  fullfil  his  promife ; upon  which  Ro- 
bertfon went  with  him  to  the  prifoner  Archibald  Macallum,  who 
gave  the  deponent  L.  6.  He  infided  upon  getting  as  much  as 
the  reft;  but  was  at  firft  offered  only  L.  5,  and  w'hcn  the  offer 
was  raifed  to  L.  6 he  accepted  of  it. — Depofed,  That  when  the 
Endeavour  lay  in  the  Fairly,  off  the  coaft  of  Ayrfliire,  a large 
new  boat  came  to  her  from  Greenock,  and  mafts  and  fails  were 
made  for  it  on  the  Banks  of  Newfoundland. 

James  Mackinnon,  late  mariner  on  board  the  Endeavour,  de- 
pofed, That  fhe  fprung  a leak  four  days  before  fhe  was  captured 
by  an  American  privateer.  The  deponent  and  the  reft  of  the 
crew  made  fearch  for  it  in  the  fore  part  of  the  vcffel,  but  the 
Captain  would  not  allow  them  to  look  for  it  abaft,  faying,  he 
had  looked  there  himfelf.  They  fet  two  pumps  agoing ; one  of 
them  they  wrought  conftantly,  the  ether  occafiohally.  When 
the  Ihip  was  taken,  the  crew  were  carried  on  board  the  privateer 
which  captured  them,  and  the  Captain  of  the  piivateer  fent  his 
own  carpenter  into  the  Endeavour  to  fearch  for  the  leak.  After 
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he  had  dlfcovered  it,  and  retiuned  to  the  privateer,  he  fald  to  1784 
Captain  Robertfon  ‘ that  he  had  intended  to  fink  the  veffel  the 
* Endeavour,  as  two  holes  of  an  inch  and  half  womble-bore  had 
‘ been  found  in  the  after-peak  of  the  Endeavour,  which  he  had 
‘ plugged  up.’  But  Robertfon  faid,  ‘ that  he  had  never  bored 
‘ any  holes  in  the  veflel.’  Depofed,  That  the  deponent  was  fent 
again  on  board  the  Endeavour ; and  after  the  holes  were  thus 
plugged  up,  file  was  as  tight  as  ever.  They  were  not  within 
fight  of  land  when  the  fhip  began  to  leak,  but  the  weather  was 
fine,  the  pumps  kept  the  water  at  under,  and  the  crew  entertain- 
ed no  apprehenfions.  Depofed,  That  the  prifoners  were  owners 
of  the  Endeavour. 

James  Horn,  father  to  William  Horn  a preceding  witnefs, 
depofed,  he  ‘ underftood  that  the  money  given  to  his  fon  was  for 
‘ wages,  or  for  time  loft  by  him  when  he  was  away.’ 

I am  not  able  to  difeover  the  relation  which  the  evidence  gi- 
ven by  the  following  witnelfes  bears  to  the  trial  of  the  prifoners 
for  their  fraudulent  and  criminal  pradVices  refpedling  the  Endea- 
vour, of  which  alone  they  were  convidted  by  the  jury,  or  the 
tendency  it  could  have  towards  their  convidlion  of  that  crime. 

William  Macintofti  depofed.  That  he  faw  James  Robertfon, 
Captain  of  the  Endeavour,  have  an  acceptance  of  James  Herd- 
man’s  for  L.  94  : to  : o. — Malcolm  Jamiefon  depofed,  That  he 
was  defired  by  Charles  Munn  to  get  L.  200  infured  for  James 
Robertfon  upon  the  fliip  the  Albion,  which  he  got  done  accor- 
dingly; and  he  got  from  Robertfon  an  indorfation  to  Herdman’s 
bill  for  about  L.  94. — Charles  Munn  depofed.  That  he  was  de- 
fired by  James  Robertfon  to  go  to  Herdman,  and  get  money 
from  him  to  pay  the  premium  upon  the  infurance  of  goods 
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1784  which  he  was  to  export  in  the  Albion,  and  Herdman  gave  Ro- 
bertfon  his  bill  for  L.  94. — Archibald  Campbell  depofed,  That 
Archibald  Paterfon,  fupercargo  of  the  New  York,  in  July  laft, 
fent  him  a promiflbry  note  for  L.  100,  figned  by  Archibald 
Macallum,  and  a receipt  for  L.  250,  figned  by  Archibald  Mac- 
allum  and  James  Herdman. — Depofed,  That  ihfurances  were 
made  upon  the  New  York  and  her  cargo,  at  London  and  other 
places  j ‘ but  that  none  of  the  fums  injured  on  the  Neuj  York 
‘ uoere  recovered  from  the  undervuriters^  that  he  knows  of' — 
John  Campbell,  Efq;  Juftice  of  Peace  for  the  county  of  Renfrew, 
emitted  a depofition  relative  to  a box  of  books  found  in  the  pof- 
feffion  of  the  prifoner,  Macallum  j which  box  was  brought  be- 
fore him  as  Juftice  of  Peace,  in  an  a(fl;ion  at  the  inftance  of  cer- 
tain underwriters  in  London,  againft  the  owners  of  the  New 
York. — Depofed,  That  Jailors  wages  are  not  due^  if  the  flnp  be 
lof  or  takeUy  unlefs  as  much  of  the  wreck  be  faved  as  is  fufficient 
to  pay  them, — William  Paton  bookfeller  depofed,  That  he  fold 
the  above  box  of  books  to  Archibald  Macallum  and  Co. — Jean 
Forlay,  fifter  to  William  Forlay,  maftcr  of  the  New  York,  de- 
pofed, That,  from  fome  words  w^hich  dropped  from  her  brother 
xvhen  he  was  the  worfe  of  drink,  fhe  fufpeded  the  New  York 
was  ‘ not  going  out  upon  a proper  footing,’  and  flie  advifed  him 
to  have  no  concern  with  the  voyage. — Alexander  Stevens,  a paf- 
fenger  on  board  the  New  York,  emitted  a depofition  relative  to 
that  veffel,  and  to  goods  which  had  been  relanded  from  her  j 
but,  upon  a motion  by  the  prlfoner’s  counfel,  the  judge  ordered 
that  this  depofition,  as  to  the  relanding  of  goods  from  the  New 
York,  fhould  be  deemed  no  part  of  the  evidence,  feeing  that  this 
branch  of  the  indictment  was  not  found  relevant ; becaufe  no 
part  of  the  mon^y  infured  upon  this  veffel  was  received  from 
the  underwriters.  Stevens  alfo  depofed  as  to  the  manner  in 
which  ihe  N£w  York;  was  loft  or  caft  away.— Angus  h-faclean, 
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late  mariner  on  board  the  New  York,  depofed,  That  this  fhip  1784 
ftruck  on  a fand  bank,  on  a fine  clear  evening,  about  eight 
o’clock  ; and  that  he  heard  William  Moore  the  mate  fay,  ‘ He 
‘ knew  well  enough  that  the  veflel  was  to  be  loft.’ 

The  jury  unanimoufly  found  the  prifoners,  Maciver  and  Mac- 
all  um  ‘ guilty  as  far  as  regards  the  brigantine  the  Endeavour ; 

‘ and  they  all,  in  one  voice,  find  the  charge  not  proved  againft 
‘ the  pannel,  Archibald  Macallum,  as  far  as  regards  the  brigan- 
‘ tine  New  York.’ 

The  Solicitor  General  craved  judgment  upon  this  verdid. 

The  counfel  for  the  prifoners  objedted,  that  no  judgment  could 
pafs  upon  it,  as  one  of  the  jurymen  had  gone  out  of  Court,  and 
may  have  had  converfations  with  various  perfons  during  his 
abfence  ; and,  therefore,  the  prifoners  ought  to  be  immediately 
acquitted,  and  difmifled  from  the  bar. — It  was  replied  for  the 
profecutor,  that,  during  the  neceftary  abfence  of  this  juryman, 
on  account  of  his  health,  the  taking  of  the  evidence  was  ftop- 
ped,  and  that  he  had  no  converfation  with  any  perfon  when  out 
of  Court.  This  being  verified  by  the  macers  * who  attended  him, 
the  Court  repelled  the  objedion. 

Judgment  was  then  pafied  upon  the  prifoners,  declaring  them 
infamous  perfons  ; ordaining  them  to  ftand  an  hour  on  the  pil- 
lory, in  the  city  of  Glafgow,  on  the  eighth  day  of  July,  with  a 
label  on  their  breaft,  denoting,  that  they  had  procured  holes  to 
be  bored  in  the  Endeavour  to  defraud  the  underwriters;  and  then 
to  be  baniftied  Scotland  for  life, 
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Agalnfl;  this  fentence  the  prlfoners  prefented  a bill  of  fufpen- 
fion  to  the  Court  of  Juftlciary.  The  reafons  of  fufpenfion  were 
thofe  which  have  been  already  hated  againft  the  relevancy  of 
the  indictment,  and  which  were  over-ruled  by  the  Judge  Ad- 
miral. Other  objediions  were  alfo  urged  againft  this  judgment, 
viz.  the  allowing  of  Macallum’s  declaration,  emitted  in  an  adion 
merely  civil,  to  be  received  as  part  of  the  evidence,  which  ought 
by  no  means  to  have  been  laid  before  the  jury,  the  generality  of 
'whofe  ^oerdici^  in  finding  the  prifioners  ‘ guilty^  as  far  as  regards 
‘ the  brigantine  the  Endeavour,'  vuas  highly  improper — The  cir- 
cumftance  of  one  of  the  jurymen  being  out  of  Court  while  the 
trial  w'as  going  on,  which  the  prifoners  contended  did  nullify  the 
whole  proceedings — The  Judge  Admiral’s  having  pronounced  a 
fentence  ordaining  them  to  be  pilloried  at  Glafgow ; for  he 
had  no  jurlfdidlon  but  within  flood-mark — And,  lajlly.  That, 
even  fuppofing  the  prifoners  guilty,  the  fentence  was  by  much 
too  fcvere  ; for,  confidering  the  temper  of  the  times,  it  would 
probably  be  piodudive  of  their  violent  and  inhuman  deaths. 

To  thefe  the  following  anfwers  were  made  by  the  profecutor  : 
To  the  objcdions  againft  the  relevancy  of  the  indidment,  the 
arguments  in  fupport  of  it,  which  had  been  already  ftated  to  the 
Judge  Admiral,  were  fubmitted  to  the  Court  ofjufticiary. — As 
to  the  iniquity  of  admitting  Macallum’s  declaration  as  a part  of 
the  evidence,  it  was  anfwered,  that  extrajudicial  and  private 
converfations  might  legally  be  brought  in  evidence  againft  a pri- 
foner  ; therefore,  much  more  might  Macallum’s  guarded  decla- 
ration which  he  had  emitted  before  a refpedable  judge  be  re- 
ceived in  proof  againft  him.  But,  even  fuppoftng  this  to  be  impro- 
per, the  prifoners  can  have  fuftained  no  injury  by  it;  for  Macal- 
lum’s declaration  related  folely  to  the  New  York,  and  the  jury  had 
acquitted  him  of  the  charge  refpeding  that  veffel. — As  to  one  of 
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the  jurymen’s  having  retired  for  a while  out  of  Court,  the  fame  1784 
anfwer  was  made  which  had  been  urged  before  the  Court  of  Ad-  ' — - — ' 
miralty. — It  was  obferved,  that  the  plea  of  the  Judge  Admiral’s 
having  no  jurlfdidion  to  pronounce  any  fentence  but  what  was 
to  be  executed  within  flood-mark,  v/as,  indeed,  a curious  one. 

The  ftatute  of  Charles  11.  A.  D.  1681.  chap.  16.  bcftowed  on  the 
Court  of  Admiralty  an  ample  jurifdidion  ; and  the  pradice  of  the 
Court,  as  exemplified  in  the  cafe  of  Larnpro,  juftified  this  mode 
of  pronouncing  fentence. — As  well  might  the  fufpenders  have 
alledged,  that  the  Judge  Admiral  could  hold  no  Court  but  with- 
in flood-mark,  and  ifl'ue  no  warrant  for  apprehending  a prlfoner, 
unlefs  he  fliould  be  found  within  flood- mark. — Lnjily^  That  the 
fentence  was  by  no  means  too  fevere  for  thofe  who  could  form 
filch  a profound  fcheme  of  pernicious  .vlllany  ; and,  as  to  the 
prifoners  falling  a facrifice  to  the  rage  of  a mob,  the  magiftrates 
of  Glafgow  would,  no  doubt,  ‘ take  care  that  no  improper  ex- 
‘ cefs  fhould  be  committed.’ 

The  Court  of  Judiciary  pronounced  the  following  judgment 
‘ Find,  That  the  ftatutes  of  the  4th  and  i ith  of  George  I.  libelled 
‘ on,  do  not  extend  to  Scotland  ; but  find,  that  the  libel,  as  laid 
‘ upon  the  common  law,  was  rightly  found,  by  the  interlocutor  of 
‘ the  Judge  Admiral,  relevant  to  infer  an  arbitrary  punifliment^; 

‘ and  find,  that  the  verdidf  of  the  jury,  as  applied  to  that  inter- 
‘ locutor,  does  warrant  the  judgment  of  the  Judge  Admiral 
‘ which  pafled  upon  it  : And,  upon  confidering  the  atrocitv  and 
‘ dangerous  nature  of  the  crime  fo  charged  and  proved  againfl 
‘ the  complainers,  find  there  is  no  juft  ground  for  mitigating 
‘ that  judgment ; and  repel  the  whole  reafons  of  fufpenfion,  and 
‘ refufe  the  bill.’ 
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1784  lam  happy  to  obferve,  that  this  dlftindion  which  their  Lord- 
fhlps  thought  themfelves  obliged  by  law  to  make  between  the 
commiffion  of  fo  atrocious  and  dangerous  a crime  in  England, 
and  In  Scotland,  is  about  to  be  done  away:  For,  by  a bill  for  re- 
gulating the  jurifdidion  of  the  Court  of  Admiralty  in  Scotland, 
which  I am  informed  juft  pafled  the  Houfe  of  Commons,  and 
which  will  probably  receive  the  fandion  of  the  other  branches  of 
the  legiflature;  the  ftatutes  libelled  on,  relative  to  the  deftroying 
fhlps,  are  declared  to  extend  over  both  parts  of  the  United  King- 
dom, 


When  I formed,  and  had  In  part  executed,  the  plan  of  this 
work,  I was  not  aware  that  I fhould  have  fo  frequent  occafion 
to  exercife  the  prefumptuous  and  irkfome  duty  of  delivering  my 
own  remarks  ; but  confiftency  with  the  general  purport  of  this 
work,  and  perhaps  propriety  alfo,  require  me  to  make  an  obfer- 
vation  upon  this  verdid  of  the  jury,  in  which  I fuppofe  the  reader 
has  preoccupied, me.  The  indidment  charged  the  prifoners  not 
only  with  procuring  holes  to  be  bored  in  the  Endeavour,  in  or- 
der that  fhe  might  be  deftroyed,  but  alfp  with  fraudulently  re- 
landing part  of  her  cargo  before  fhe  left  the  Clyde.  The  jury 
found  the  prifoners  guilty,  in  as  far  as  regards  the  Endeanjonr. — 
No'w^  in  the  'whole  of  this  trials  there  is  not  a 'word  of  e’videncc 
relative  to  the  relanding  of  goods  from  that  fhip. — I mention  this 
with  the  lefs  reludance,  as,  from  the  refpedable  charader  of  the 
perfons  who  compofed  this  jury.  It  is  impoffible  that  any  blame 
can  lie  upon  them,  except  merely  that  of  inaccuracy.— In  this  coun- 
- try,  which  is  a land  both  of  liberty  and  of  law,  juries  cannot  too 
cautioufly  attend  to  the  nature  of  their  important,  their  facred 
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trujl : For  they  are  equally  diftant  from  the  difcharge  of  their  1784 
duty  when  they  acquit  a criminal  in  contempt  of  law  and  of  evi- 
dence,  and  when  they  indifcriminately  find  a prifoner  guilty  of 
the  charge  in  the  indictment,  although  the  proof  applies  but  to 
part  of  the  charge. 
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t. 

OF  FORGERY. 


Mr  George  Henderfon  merchant  m Edinburgh^  and  Marga^ 
ret  Nifbety  'wife  of  Alexander  Macleod  'ivigmaker  in  Leith ^ 
for  forging  a bill  upon  the  Duchefs  of  Gordon. 


1726  ^ I ’’  H E time  which  according  to  the  forms  of  our  law,  and 
A the  occult  nature  of  this  crime,  is  confumed  in  proving  of 
a forgery,  has  occafioned  trials  for  this  offence  generally  to  be 
taken  before  the  Court  of  Seffion ; becaufe,  in  the  Court  of  Juf- 
ticiary,  after  the  jury  is  appointed,  and  the  evidence  begun  to 
be  led,  the  whole  mull  be  completed,  and  a verdidt  pronounced, 
ere  the  jury  are  fuffered  to'difmifs. 

As  the  criminal  jurifdidlion  of  the  Court  of  Seffion  does  not 
amount  to  the  power  of  awarding  fentence  of  death,  the  fol- 
lowing mode  of  procedure  is  obferved.  When  the  forgery  ap- 
pears to  the  Court  to  be  of  fo  deep  a nature  as  to  deferve  a ca- 
pital punifhment,  they  declare  the  deed  in  queftion  to  be  redu- 
ced, as  being  falfe  and  forged  ; and  remit  the  prifoner  to  the 
Court  of  Jufticiary : This  fentence  is  called  a ‘ Decreet  of  Rcduc^ 

‘ tion  and  Improbation^  and  Adi  and  Remit  I The  prifoner  is  then 
ferved  with  an  indidlment,  fetting  forth,  that  he  had  committed 
forgery;  that  he  had  been  found  guilty  of  the  fame  by  fentence 
of  the  Court  of  Seffion;  and  that,  upon  this  being  found  pro- 
ved by  a jury,  the  prifoner  fhould  be  condemned  to  fuffer  death, 
and  confifcation  of  perfonal  eftate.  The  decree  of  the  Court  of 
Seffion,  declaring  the  forgery,  is  then  read  over  before  the  jury; 
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It  Is  held  complete  legal  evidence,  or  what  is  prohatio  pro-  1726 

hata^  againft  the  prifoner,  who  is  thereupon  convidted  and  con- 
demned. 


In  the  beginning  of  May  1726,  it  was  difcovered  * that  one 
Petrie,  a town-officer  in  Leith,  held  the  Duchefs  of  Gordon’s 
bill  for  L.  58,  which  had  been  delivered  to  him,  blank  indorfed, 
by  Mrs  Macleod,  as  a fecurity  for  L.  6,  for  which  fum  her  huf- 
band  had  been  laid  in  prifon.  The  hill  was  drawn  by  George 
Henderfon,  accepted  by  her  Grace,  indorfed  by  HendeiTon  the 
drawer,  to  Mrs  Macleod,  and  blank  indorfed  by  Mrs  Macleod  ; 
and  in  virtue  of  this  blank  indorfation  Petrie  the  town-officer 
held  it.  The  holder  of  the  bill  was  apprehended  and  brought 
before  the  magiftrates  of  Edinburgh  : In  a few  days  after,  Mrs 
Macleod  and  Mr  Henderfon  were  alfo  brought  before  them.  It 
was  manifeft  that  the  Duchefs  of  Gordon’s  acceptance  was  a for- 
gery ; but  the  point  in  difpute  was,  whether  this  forgery  was 
contrived  by  Mr  Henderfon  the  drawer  and  indorfer,  or  Mrs 
Macleod  the  indorfee. 

Upon  the  5th  of  May  Petrie  was  brought  before  the  magi- 
ftrates,  and  told  the  manner  in  which  he  came  by  the  bill.  Hen- 
derfon was  at  the  fame  time  brought  before  them,  who  denied 
all  knowledge  concerning  it.  Mrs  Macleod  was  apprehended- 
on  the  7th,  and  examined  j and  fhe  aad  Henderfon  being  con- 
fronted with  each  other,  the  former  did  judicially  declare,  that 
the  bill,  and  other  deeds  challenged,  were  written  by  Henderfon; 
who  judicially  denied  all  knowledge  concerning  them.  Upon 
which,  both  Mr  Henderfon  and  Mrs  Macleod  were  committed 
clofe  prifoners. 

N n 2 A 

* Extracted  Decree  of  the  Lords  of  Seffion,  in  the  archives  of  the  Court  of 
Jufticiary.  Records  of  Jufticiary,  January  23.  and  February  4.  1727. 
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1726  A. compiaint  againft  Mr  Henderfon  was  prefented  to  the  Court 
of-  SeiTion  by  Duncan  Forbels  of  Culloden,  hfq;  his  IVlajclly’s 
Advocate,  felting  forth,  thar  the  prifoner,  Henderfon,  hau  coun- 
terfeited the  Duchefs  of  t^^ordon’s  acceptance  to  a bill  drawn  by 
himfelf  for  L.  58  : That,  upon  being  informed,  on  the  3d  of 
May,  of  the  bill’s  being  intimated  to  her  Grace,  he  ftriick  him- 
felf upon  the  breaft,  and  exclaimed,  ‘All  would  be  ruined  !’  And 
that,  upon  his  being  told  of  the  Duchefs  of  Gordon’s  declaring 
fhe  had  no  concern  with  the  bill,  he  granted  a frefh  obligation 
for  the  fum,  and  fubfcribed  the  fame  before  witnefTes.  And, 
therefore,  craving  their  Lordfliips  to  take  trial  of  thefe  fads ; 
and,  upon  their  being  proved,  to  inflid  upon  Mr  Henderfon  an 
adequate  punifhment. 

A complaint  alfo  againft  Mrs  Macleod  was  prefented  to  the 
Court,  at  the  inftance  of  Mr  Henderfon,  fetting  forth,  fhat  fhe 
had  counterfeited  the  above  acceptance  of  the  Duchefs  of  Gor- 
don, had  depofited  in  the  hands  of  William  Petrie  the  bill  fo 
accepted  in  fecurity  for  L.  6 ; and  that,  when  the  bill  came  to 
be  challenged  as  forged,  flie  counterfeited  an  obligation,  bearing 
to  be  fubfcribed  by  Henderfon  before  two  witnefl'es,  for  L.  58, 
being  the  amount  of  the  faid  bill. — It  was  not  without  great  re- 
ludance  that  his  Majefty’s  Solicitor  General,  in  abfence  of  the 
Lord  Advocate,  did  grant  his  concurrence  to  this  complaint. — 
Mr  Henderfon  alfo  raifed  a fumrnons  of  ReduSiion  and  Improba- 
tion  of  the  deeds  produced,  faid  to  be  written  by  him. 

Mr  Henderfon,  in  his  complaint  againft  Mrs  Macleod,  alled- 
ged,  that  the  bill  was  not  fabricated  by  him  ; for,  imo^  The  name 
of  the  drawer  adhibited  to  it  was  not  of  his  hand- writing,  nor  did 
it  bear  any  refemblance  to  It.  2d0y  He  had  no  acquaintance  nor 
dealings  with  the  Duchefs  of  Gordon,  fo  as  to  give  a plaufible 
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colour  to  a forgery  upon  her  Grace.  3/20,  He  had  no  acquain-  1726 
tance  nor  dealings  with  Mrs  Macleod,  to  whom  the  bill  is  in- 
dorfed,  nor  did  he  ever  fee  her  fave  once,  about  three  years  ago; 
although  Mrs  Macleod,  with  an  effrontery  acquired  by  ‘ proper 
‘ habits^'  has  been  pleafed  judicially  to  declare,  in  prefence  of 
their  Lordfhips  and  of  himfelf,  that  it  was  he  who  indorfed  to 
her  this  bill.  4/(5,  That  he  did  not  grant  her  an  obligation  to 
pay  the  fum  of  L.  58,  when  it  came  to  be  difcovered  that  the 
bill  was  a forgery.  And,  ultimo^  That,  on  the  3d  of  May  laft, 
when  he  is  faid  to  have  fubfcribed  that  obligation  in  a houfe  in 
the  Canongate,  in  prefence  of  witneffes,  he  was  not  without  the 
Ports  of  Edinburgh  during  the  whole  day  ; and  at  the  hour  of 
the  evening  at  which  it  is  alledged  the  obligation  was  fubfcribed, 
he  was  engaged  with  company  in  his  own  houfe. 

On  the  other  hand,  the  Lord  Advocate,  in  his  complaint  a- 
gainft  Mr  Henderfon,  and  Mrs  Macleod,  in  her  anfwers  to  the 
complaint  at  Mr  Henderfon’s  inftance  agaitift  her,  fet  forth,  imOy 
That  the  bill  produced  in  procefs  was  a forgery,  which,  indeed, 
was  acknowledged  on  all  hands  ; and  fo  clumfily  was  it  execu- 
ted, in  fo  far  as  refpedied  the  acceptor,  that  it  had  but  the  half  of 
her  name,  the  firfl  part  being  entirely  wanting  : For  it  was  fign- 
ed  Gordoriy  without  the  Chriftian  name  Eliz^,  which  was  neither 
the  ufual  manner  of  her  Grace’s  fubfcription,  nor  that  of  any 
Peerefs,  except  of  thofe  which  are  fuch  in  their  own  right,  and 
not  in  right  of  their  hufband.  idoy  Mr  Flenderfon  did  life  this 
forged  billy  by  delivering  the  fame  to  Mrs  Macleod,  drawn,  ac- 
cepted, and  indorfed,  as  it  now  ftands.  3/20,  That,  when  Mr 
Henderfon  was  told  of  the  bill  being  intimated  to  her  Grace,  he 
ftruck  himfelf  on  the  breafl,  and  faid,  ‘ All  would  be  ruined  !’ 

4/0,  He  denied  his  having  been  in  company  with  Mrs  Macleod 
for  fome  years;  whereas  it  would  be  proved,  that,  on  the  night 

of 


286 


FORGERY. 


1726  of  his  granting  her  the  obligation  for  L.  58,  they  were  in  com- 
pany  together  in  the  houfe  of  John  Gibfon  wright  in  the  Canon- 
gate,  In  prefence  of  feveral  witnefTes.  5/0,  That,  when  the  bill 
■was  dlfcovered  to  be  a forgery,  he  wrote  a letter,  now  produced, 
to  William  Petrie  holder  of  the  bill,  rcquefting  him  to  delay 
feeking  payment  till  Saturday,  when  he  the  prifoner,  Henderfon, 
fhould  take  up  the  fame.  6/0,  That  he  granted  his  obligation  to 
Mrs  Macleod,  the  indorfee,  for  the  amount  of  the  faid  bill.  '■jmOy 
That  the  caufe  of  the  bill’s  being  indorfed  to  Mrs  Macleod  was 
as  follows  : She  and  her  hufband  had  taken  a large  houfe  in 
Leith  as  a tavern,  furnifhed  it  fuitably,  laid  in  a flock  of  liquors, 
and  given  the  charge  of  them  to  Helen  Nimmo  as  houfekeeper. 
Mrs  Macleod  having  occafion  laft  harvefl  to  be  a confiderable 
time  abfent  from  her  own  houfe,  upon  her  return,  and  fettling 
accompts  with  Plelen  Nimmo  the  houfekeeper,  fhe  found  that 
Nimmo,  by  deficiency  in  the  cafh  which  flic  fhould  have  deliver- 
ed to  the  prifoner  Mrs  Macleod,  and  by  embezzlement  of 
her  liquors  and  linens,  had  incurred  a debt  to  her  of  L.  ^8. 
She  threatened  to  take  out  a warrant  againft  her,  but  defifted,. 
upon  Nimmo  s declaring  that  floe  avould  get  Mr  George  Hender- 
fon tofatisfy  and  pay  Mrs  Macleod.  Accordingly,  Mr  Hender- 
fon came  to  Mrs  Macleod’s  houfe,  and  offered  her  his  bill  for 
the  amount  ; but  fhe  declared  that  he  muff  find  fomebody  who 
would  be  conjunct  with  him  In  the  bill.  Soon  after,  Mrs  Mac- 
leod difcovered  that  Nimmo  the  houfekeeper  w'as  with  child, 
and  fhe  threatened  to  inform  the  kirkfejfton  *,  upon  which  Mr 
Henderfon  came  to  Mrs  Macleod  the  very  next  day,  and  indor-» 
' fed  to  her  the  bill  now  lying  in  procefs ; then  took  away  Nim- 
mo 

r' 

* As  Gkofts  were  formerly  the  bugbear  which  was  made  ufe  of  to  frighten  chil- 
dren, fo  the  kirk  feflion  was  the  bugbear  to  frighten  grown  perfons.  The  one 
■Jiras  tQ  be  terrified  on  account  of  the  fiep)  the  other  on  account  of  the  fpirit. 
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mo  out  of  Mrs  Macleod’s  fervice,  and  fent  her  to  England  (as  172S 
was  fuppofed)  to  be  delivered  of  her  child. 

Both  Mr  Henderfon  and  Mrs  Macleod  emitted  judicial  decla- 
rations before  the  Lords  of  Seffion  ; and,  upon  the  30th  of  June, 
a figned  information  being  given  in  to  the  Court  by  Mr  Hender- 
fon, that  one  David  Houfehold,  alias  Cameron,  was  the  a6tual 
forger  of  the  deeds  produced,  their  Lordfhips  granted  warrant 
for  apprehending  him  wherever  he  could  be  found.  The  Lords 
ordained  both  complaints  to  be  conjoined  ; and  the  examination 
of  witnefles  began  upon  the  eighth  of  July. 

r H E PROOF. 

John  Gibfon  wright  in  the  Canongate  of  Edinburgh  depofed, 

That  he  knew  Mr  Henderfon  prefently  at  the  bar,  having  feen 
him  feveral  times,  and  been  once  in  company  with  him.  Depo- 
fed, That,  on  the  3d  of  May  laft,  about  nine  at  night,  as  he  was 
going  dowm  the  Canongate,  he  met  Mr  Henderfon  and  Mrs 
Macleod,  who  w^ent  along  with  him  to  the  deponent’s  houfe  ; 
he  there  faw  Mr  Henderfon  fign  the  obligation  to  Mrs  Macleod 
now  exhibited  ; the  deponent  read  it  over,  and  figned  as  witnefs 
to  Mr  Henderfon’s  fubfcription  ; and  the  deponent’s  two  daugh- 
ters and  Archibald  Dempfter  were  prefent.  Part  of  this  deed 
was  written  before  the  deponent  faw  it ; but  the  laft  part  of  it, 
viz.  from  the  followung  words,  ‘ before  thefe  witneftTes,’  down- 
wards, was  written  with  Mr  Henderfon’s  own  hand  in  the  de- 
ponent’s prefence.  They  ftaid  in  his  houfe  almoft  an  hour;.and, 
during  this  time,  Mr  Henderfon  repeatedly  defired  of  Mrs  Mac- 
leod ■ that  Jlje  Jhould  delay  and  keep  herfelt  quiet  till  Saturday^ 

‘ and Jloe  fljould  have  her  money ; which  Ihe  retuied  to  do  unlefs 
‘ he  figned  the  obligation.’  Mr  Henderfon,  Mrs  Macleod,  and 

the 
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,1726  the  deponent,  then  went  down  the  Canongate  together.  When 
' ^ they  were  before  Deacon  Lauchlan’s  houfe,  ‘ Mrs  Macleod  told 
‘ Mr  Flenderfon  fhe  had  intimated  the  bill  to  the  Duchefs’s 
‘ gentleman  ; whereupon  he  Henderfon  clapped  upon  his  breaft, 
‘ and  faid,  O,  good  God,  that  is  all  wrong ; why  have  you  done 
‘ fo  ?’  and  upon  this  he  immediately  left  them.  Depofed,.  That 
Mr  Henderfon  had  on  dark  coloured  clothes  and  a black  wig, 
fuch  as  he  now  wore.  And  being  interrogated,  If  he  knew  one 
David  Houfehold,  alias  Cameron  ? depofed.  He  knew  no  fuch 
perfon. 


Archibald  Derapfter,  fervant  to  James  Aitkin  wright,  depofed, 
That,  on  ihe  3d  of  May  laft,  after  nine  at  night,  he  was  fent 
for  by  John  Giblbn,  the  preceding  witnefs,  to  his  houfe.  He 
found  there  Mr  Henderfon,  Mrs  Macleod,  Gibfon,  his  wife,  and 
two  daughters.  Henderfon  was  then  writing  a paper  which  the 
deponent  faw  him  fubfcribe  ; Gibfon  figned  as  witnefs  to  the 
deed,  and  defired  the  deponent  to  do  the  fame.  He  hefitated, 
left  it  might  be  the  caufe  of  his  afterwards  being  taken  from  his 
work,  or  of  otherwife  being  brought  to  trouble.  But  ‘ Mr  Gib- 
fon  faid,  it  was  no  more  but  an  obligation  ’which  Mr  Hender- 
* fon  ’was  giving  Mrs  Macleod  for  fame  money  ^ and  that  he  ’would- 
‘ pay  again/}  Saturday^  and  the  deponent  would  get  no  trouble 
‘ about  it upon  which  he  figned  as  witnefs,  and  then  went  im- 
mediately to  his  mafter’s  houfe.  Being  interrogated,  depofed,. 
That  he  never  faw^  Mr  Henderfon  before  that  night,  nor  fince, 
except  once  about  three  weeks  after,  when  he,  Mr  Henderfon,. 
v^as  brought  before  the  magiftrates  of  Edinburgh.,  And  depofed, 
That  he  thought  Mr  Henderfon,  prefently  at  their  Lordftiips  bar,, 
was  the  fame  perfon  whom  he  faw  in  Mr  Gibfon’s,  and  after- 
W’Ards  before,  the  magiftrates.  Depofed,  That  Mrs  Macleod  did’ 

not. 
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not  fpeak  to  him,  farther  than  alking  his  name,  and  bidding  him 
take  a drink. 

Chrlftian  Glbfon,  daughter  of  John  Glbfon  wright,  depofed, 
That,  on  Tuefday  the  3d  of  May  laft,  between  nine  and  ten  at 
night,  (he  faw  ‘ Mr  George  Henderfon,  the  fame  perfon  that  is 
‘ at  prefent  in  the  bar,  in  her  father’s  houfe,  and  did  fee  him  fi- 
‘ nifh  a paper,  by  adding  two  lines  thereto,  and  faw  him  fub- 
‘ fcribe  the  fame  and  her  father  and  Archibald  Dempfter  fign- 
ed  as  witnelTes.  There  were  alfo  prefent  in  the  room  when  the 
deed  was  figned,  Mrs  Macleod  and  the  deponent’s  fifter;  but  her 
mother  was  not  prefent,  having  gone  out  to  fee  a fick  child.  De- 
pofed.  She  heard  Mr  Henderfon  fay,  ‘ that  the  money  (hould  be 
‘ paid  againft  Saturday,’  and  faw  him  deliver  the  deed  to  Mrs 
Macleod,  who  put  it  in  her  breaft.  The  deponent  never  faw 
Mr  Henderfon  but  at  that  time,  and  when  he  was  brought  be- 
fore the  magiftrates. 

Catherine  Gray,  fervant  to  Alexander  Hope  taylor  in  Canon- 
gate,  depofed,  ‘ That  (he  had  frequent  occafions  of  feeing  and 

* knowing  George  Henderfon  at  the  bar  ; and,  particularly,  on 
‘ the  third  day  of  May  laft,  on  which  the  Deacons  of  the  Cor- 
‘ porations  of  the  Canongate  were  chofen,  (he  did  fee  the  laid 
‘ George  Henderfon  prifoner,  about  nine  o’clock  at  night,  coming 
‘ up  the  Canongate  in  company  with  Mrs  Macleod  the  other 
‘ prifoner;  and,  a little  above  the  Canongate  Crofs,  (he  did  fee 

* them  meet  with  John  Gibfon  ; and  the  deponeiu  having  alked 
‘ Mrs  Macleod,  If  fhe  had  got  jiayment  of  her  money  due  to  her 
‘ by  Mr  Henderfon?  the  laid  Mrs  Macleod  anfwered,  that  Ibe 

* was  juft  going  to  get  fecurity  for  it.  Being  interrogated  for 
Mr  HeiKlerfon,  depoled,  ‘ That  Ihe  did  not  know,  and,  to  her 
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* knowledge,  did  never  fee,  the  perfon  named  David  Houfc- 
‘ hold.’ 

Catherine  Falconer  indiveller  * in  Edinburgh  depofed,  ‘ That, 
‘ upon  the  third  day  of  IMay  laft,  being  the  day  on  which  the 
‘ Trades  of  Canongate  eleded  their  Deacons,  (he,  on  the  even- 
‘ ing  of  that  day,  after  nine  at  night,  did  fee  Mrs  Macleod 
‘ prifoner  walking  up  the  Canongate,  and,  before  her,  flie  faw 
‘ walking  George  Henderfon  prifoner  at  the  bar,  and  John  Gib- 
‘ fon.  Deponed,  That,  upon  her  meeting  Mrs  Macleod,  as  faid 
‘ is,  file  the  deponent  afked  her  where  fhe  was  going  ? to  which. 
‘ Mrs  Macleod  anfwered,  that  (he  was  going  to  John  Gibfon’s 
‘ houfe  to  receive  fecurity  for  a debt  due  to  her  by  George  Hen- 
‘ derfon.’ 

Janet  Lyle  indnjueller  in  Edinburgh  depofed.  That  fhe  knew 
one  Helen  NImmo  who  was  fervant  to  Mrs  Macleod;  ‘ and  fhe 
‘ did  hear  Mrs  Macleod,  particularly  about  the  end  of  laft  year, 

‘ fay  to  Helen  Nimmo  fhe  was  much  in  arrear  to  her;  to  which 
‘ Helen  replied,  that  the  mijlrefs  7night  be  eafy^for  Jhe  kne’w  of  a 
‘ paymafer^  to  ivit  Mr  Henderfon.  Deponed,  That,  towards  the 
‘ end  of  the  laft  year,  the  deponent  having  frequent  occafion  to 

* be  in  Mrs  Macleod’s  houfe,  fhe  did  fometimes  fee  in  the  cellar 
‘ with  the  faid  Helen  Nimmo,  a gentleman  like  to  Mr  Hender- 
‘ fon  at  the  bar ; but  cannot  be  pofitive  it  was  he,  having  no. 

‘ particular  acquaintance  of  him,’  . 

William  Petrie,  town-officer  In  Leith,  depofed.  That,  on  the 
5th  of  February  laft,  Mrs  Macleod  delivered  a bill  to  him  for 
L.  58,  which  was  drawn  by  Mr  Henderfon,  and'accepted  by  the 
Duchefs  of  Gordon,  indorfed  by  Mr  Henderfon  to  Mrs  Macleod, 
and  blank  indorfed  by  her.  She  gave  this  bill  to  the  deponent 

in. 
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in  fecurity  for  Z.  6 : i : o,  nvhich  he  advanced  to  her  in  order  to  1726 
‘ relieve  her  hujhand,  Mr  Macleod^  out  of  prifon.  Depofed,  he  ' — ^ 
knew  nothing  as  to  the  verity  of  the  fubfcriptions,  farther  than 
that  Mrs  Macleod  faid  it  was  a true  bill.  ‘ To  the  bell  of  his 
* remembrance,  fhe  faid  the  caufe  of  her  getting  that  bill  was 
‘ tea  and  other  goods  (he  had  furnifhed  Mr  Henderfon.*  De- 
pofed, That,  about  three  years  ago,  Mrs  Macleod  delivered  to 
him  (in  fecurity  of  a debt  fhe  owed  him)  a bill  for  L 38,  or 
L.  40,  drawn  in  the  fame  manner  by  George  Henderfon,  and 
accepted  by  the  Duchefs  of  Gordon,  and  that  Mrs  Macleod  paid 
him  punctually  the  fum  fhe  had  borrowed  upon  the  pledge  of 
this  bill,  and  got  up  the  fame  ; and  fhe  made  ufe  of  this  as  an 
argument  for  the  deponent’s  advancing  her  the  L.  6 upon  the 
bill  produced  in  procefs.  The  deponent  did  not  demand  pay- 
ment of  the  bill  from  the  Duchefs  of  Gordon,  for  he  was  pre- 
vented from  doing  fo  during  the  whole  month  of  April,  by  Mrs 
Macleod’s  telling  him,  that  the  Duchefs  was  then  occupied  with 
her  devotions,  and  that  her  gentleman,  Mr  Gordon,  was  in  the 
North,  upon  whofe  return  the  bill  would  be  paid.  She  added, 
that  fhe  had  been  to  wait  upon  her  Grace,  had  been  kindly  en- 
treated, and  had  got  a glafs  of  fome  liquor  out  of  the  Duchefs’s 
hand.  At  laft,  the  deponent  became  fufpicious  about  the  verity 
of  the  bill ; and  he  told  Mrs  Macleod,  that,  unlefs  fhe  got  a let- 
ter from  Mr  Henderfon,  declaring  the  verity  of  the  bill,  he 
would  proteft  it;  upon  which  fhe  brought  him  the  miflive-letter 
from  Mr  Henderfon  now  produced  in  procefs;  but  the  deponent 
defired  her  to  get  an  obligation  from  Mr  Henderfon  for  the  a- 
mount,  figned  before  witneffes:  She  accordingly  called  on  him, 
and  fhowed  him  the  obligation  now  produced  in  procefs.  This 
he  thought  happened  a day  or  two  before  the  deponent  was  ap- 
prehended by  order  of  the  magiftrates ; which  to  the  beft  of  his 
recollection,  was  upon  the  fourth  day  of  May  laft.  It  was  about 

O o 2 ten 


292 


FORGERY. 


1726  ten  o’clock  at  night  when  fhe  called  and  fhowed  him  the  obliga- 


tion. 


Alexander  Nicolfon  taylor  in  Edinburgh,  being  fpecially  Inter- 
rogated, Whether  Mrs  Macleod  at  any  time  promifed  him  any 
thing  to  be  a witnefs  in  this  caufe,  depofed,  That,  about  eight 
days  after  he  was  examined  before  the  magiftrates,  the  deponent 
having  occafion  to  be  in  the  tolbooth  of  Edinburgh,  Mrs  Mac- 
leod whifpered  to  him,  that  it  fhould  be  better  than  L.  4 Ster- 
ling to  him,  if  he  would  depofe  that  he  had  carried  a meffage 
from  Mrs  Macleod  to  Mr  Henderfon  to  come  to  her ; that  he 
came  accordingly,  and  the  deponent  faw  him  deliver  to  Mrs 
Macleod  an  accepted  bill  by  the  Duchefs  of  Gordon:  But  the  depo- 
nent anfwered,  ‘ his  confcience  would  not  allow  him  to  declare 
‘ any  fuch  thing,’  Depofed,  That  he  afterwards  ‘ got  a letter 
‘ from  Mrs  Macleod,  threatening  him,  that,  in  cafe  he  Ihould 
‘ declare  any  thing  contrary  to  what  he  laid  before  the  magi-, 
‘ rtrates,  the  King’s  Advocate  would  put  him  in  prifon;  and  that 
‘ he  did  fhow  faid  letter  to  feverals,  and  particularly  to  Mr  Hen- 

* derfon  s doer  ( agent Mr  Donaldfon^  and  that  the  deponent  had 
‘ fince  lojl  faid  letter  out  of  his  pocket'  Depofed,  That,  in  February 
laft,  when  he  was  working  in  Mrs  Macleod’s  houfe,  he  heard  her 
railing  upon  a maid  fervant  for  want  of  fome  money,  and  that 
‘ a man  came  into  the  room  whom  the  deponent  did  not  know, 

* nor  remember  any  thing  of;  and  that,  when  the  faid  man  was 

* gone,  Mrs  Macleod  came  to  him,  and  faid  fhe  had  got  a bill 

* from  faid  man,  but  named  no  perfon  ; and  faid,  it  would  be 
‘ good  money  to  her.  And  Mr  Henderfon  at  the  bar  being 
*■  pointed  (out)  to  the  deponent,  and  afked  if  it  was  the  man 
‘ that  was  in  Mrs  Macleod’s  houfe  the  time  deponed  upon  ? de- 
‘ poned,  He  had  not  feen  faid  man  (now)  pointed  (out)  to  him, 

in  Mrs  Macleod’s  houfe,  either, that  or  any  other  time.’  Depo- 
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poled,  He  thought  the  man  who  came  into  Mrs  Macleod’s  had  1726 
on  a dark  coloured  wig. 

Captain  Nell  Macleod  depofed,  That  he  had  a fervant,  one 
David  Houfehold,  a lad  about  feventeen  years  of  age,  who  left 
his  fervice  at  Martinmas  la  ft,  and  whom  he  has  frequently  feen 
write.  The  milfive  letter  from  Henderfon  to  Petrie,  and  the  o- 
bligation  by  Henderfon  to  Mrs  Macleod  being  ftiewn  to  him, 
depofed,  ‘ That  he  could  not  fay  any  thing  to  the  miffive  letter; 

‘ but,  as  to  the  other  obligation,  deponed,  That,  to  the  beft  of 
‘ his  knowledge,  it  was  -the  hand- writing  of  the  faid  David 
‘ Houfehold.’  Depofed,  That  Houfehold  was  not  of  a flender 
make ; that  he  wore  his  own  black  hair,  and  was  about  the 
head  lower  than  Mr  Henderfon;  but  he  has  feen  him  fince 
wearing  a light  coloured  ucng. 

Robert  Davidfon,  tutor  to  the  Laird  of  Renton’s  children,  de- 
pofed, That,  upon  the  third  of  May  laft,  to  the  beft  of  the  depo- 
nent’s knowledge,  he  went  to  Mr  George  Henderfon’s  houfe  a 
little  after  feven  at  night,  and  ftaid  there  till  about  eleven  o’clock, 
and,  during  all  that  time,  Mr  Henderfon,  the  deponent,  Mr 
Home,  and  Mr  Kerr  were  in  company  together,  except  that  Mr 
Henderfon  went  occafionally  out  of  the  room;  and  the  deponent 
thinks  he  was  not  abfent  above  a quarter  of  an  hour  at  a time. 

William  Kerr  teacher  of  French,  depofed,  That,  on  the  3d 
of  May  laft,  he  was  in  Mr  Henderfon’s  houfe  from  eight  till  ten 
at  night,  in  company  with  Mr  Davidfon,  Mr  Home,  and  Mr 
Henderfon.  The  latter  went  once  out  of  the  room  ; .but  the 
deponent  is  uncertain  whether  he  went  out  a fecond  time,  and 
he  was  not  abfent  above  a quarter  of  an  hour  at  a timd. — They. 

drank  v 
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1726  drank  three  bottles  of  liquor;  Henderfon  brought  in  two  of 
them,  perhaps  all  the  three. 

Alexander  Home  writer  in  Edinburgh,  depofed,  That,  on  the 
3d  of  May  laft,  he  was  in  Mr  Henderfon’s  houfe,  in  company 
with  Mr  Davidfon  and  Mr  Ker.  The  deponent  ftaid  there  from 
. about  eight,  till  about  eleven  at  night.  Mr  Henderfon  was  co- 
ming and  going  to  and  from  the  room  during  this  whole  lime  ; 
and  the  deponent  did  not  think  that  Mr  Henderfon  was  abfent 
above  a quarter  of  an  hour  at  any  one  time. — This  witnefs,  and 
the  two  preceding  ones,  affigned  as  their  caufe  for  remembering, 
that  it  was  on  the  3d  of  May  laft  they  were  in  Mr  Henderfon’s 
^ houfe,  that  he,  Ker,  and  Davidfon,  had  a previous  appointment 
to  meet  there,  in  order  to  his  going  to  learn  French  with  Mr 
Ker. 

Patrick  fnnes  writer  in  Edinburgh,  depofed.  That  Mrs  M‘Leod 
having  fhown  the  deponent  the  obligation  fubfcribed  by  Mr 
Henderfon,  and  produced  in  procefs,  told  him,  that  the  motive 
of  Mr  Henderfon  indorfing  the  Duchefs  of  Gordon’s  bill  to  her 
was,  that  he  might  conceal  an  unlawful  correfpondence  which 
he  kept  with  one  Helen  Moody,  a fervant  of  hers,  and  carry  the 
faid  Helen  out  of  the  country.  Mrs  M‘Leod  told  the  deponent 
this  in  the  houfe  of  John  Gibfon,  on  the  4th  or  5th  of  May. 
Being  interrogated.  If  he  knew  that  Mrs  M‘Leod  did  keep  out 
of  the  way  on  account  of  this  bill  ? depofed.  That  Mrs  M*Leod 
abfconded  for  three  days,  and  told  the  deponent,  that  the  reafon 
of  her  doing  fo  was,  ‘ That  Petrie  had  a warrant  to  apprehend 
‘ her,  and  that  Jhe  expeBed  payment  againjl  eight  0 clock  at  nighty 
‘ on  Saturday^  from  Mr  Henderfon',  and  that  then  floe  'would  give 
‘ them  all  the  tail  of  a long  tovo  The  deponent  went  along 

with 
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with  Mrs  M‘Leod  to  one  Dodtor  Smith,  who  was  well  acquaint-  1726 
ed  with  the  Duchefs  of  Gordon,  and  requefted  him  to  intercede  ''  ^ 
with  her  Grace,  that  fhe  would  pat's  from  any  ground  fhe  had 
for  challenging  the  bill  ; but  this  ‘ the  Dodtor  pofitively  refu- 
‘ fed  j upon  nvhich  Mrs  M'‘Leod /aid Jhe  was  undone* 

Mary  M'Aulay,  widow  of  Alexander  M‘Lellan  barber  in' 

Leith  depofed.  That  fome  few  days  after  Mrs  M‘Leod  was  made 
prifoner,  the  deponent  faw  in  her  houfe  one  David  Houfehold, 
who  told  her,  that,  a few  days  before  Mrs  M‘Leod  was  appre- 
hended, he,  at  her  defire,  did  put  on  a coat  of  her  hufband’s,  and 
went  along  with  her  to  the  Canongate  ; and  in  fome  houfe 
there,  did  aflume  the  name  of  Henderfon,  and  under  that  name, 
did  fubfcribe  a paper,  in  prefence  of  two  witnefles,  one  of  them 
a married  man,  and  the  other  a young  lad  : And  he  faid  it  was 
on  account  of  this  paper  that  Mrs  M‘Leod  was  put  in  piifon. 

He  added,  that  the  reafon  fhe  gave  for  his  putting  on  her  huf- 
band’s coat  was,  that  he  might  appear  like  Henderfon. — Houfe- 
hold exprefled  his  forrow  for  what  he  had  done  ; faid  he  was 
not  aware  of  his  hazard  ; but  now  he  was  in  danger  of  his  life, 
and  was  refolved  to  fly  the  country:  That>he  was  afraid  to  crofs 
at  Leith,  left  he  fhould  be  apprehended,  and  would  crofs  at 
Queensferry. — And  the  deponent  believed  that  he  fled  accor- 
dingly. 


Thus  far  Had  the  trial  proceeded,  neither  party  being,  able  to- 
produce  more  witnefles  to  fupport  their  mutual  recrimination 
and.  defence,  when  the  Lord  Advocate,  on  the-laft  day  but  one 

of 


1726  of  the  Summer  SeJJion*^  reprefented  to  the  Court,  that,  as  the  e- 
' — vidence  given  muft  have  eftabliflied  with  their  Lordthips  a con- 
vidlion  of  Mr  Henderfon’s  guilt,  the  duty  of  his  office  required 
it  of  him,  to  afk  their  Lordlhips  to  pronounce  a decree,  finding 
the  bill  drawn  upon  the  Duchels  of  Gordon,  to  be  forged  by  the 
prifoner  Henderfon  ; and  therefore  remitting  him  to  the  Court 
of  Jufticiary,  that  he, might  fuffer  a capital  puniffiment. 

The  counfel  for  Mr  Henderfon  urged  t in  his  defence,  tliat 
notwithftanding  the  diredl  teflimony  which  was  given  by  leveral 
witneffes,  of  his  having  granted  the  obligation  relative  to  the 
forged  bill  ; yet,  having  vibted  him  in  prifon,  and  repeatedly 
examined  him  in  private,  in  the  moft  folemn  manner,  the  fim- 
plicity,  uniformity,  and  fteadinefs  of  his  anfwers  to  the  counfel’s 
interrogatories,  gave  the  latter,  if  not  a perfed  convidion,  at 
lead;  a drong  belief,  that  Henderfon  was  truly  innocent. — The 
counfel  therefore  requeded  of  their  Lordlhips,  that  they  would 
not  be  hady  to  embrace,  nor  refolute  to  conclude,  a decided  o- 
pinion  of  Henderfon’s  guilt  ; for  that  even  procradination  was 
not  a fault,  when  the  life  of  a man  was  at  dake.  And  he  en- 
treated their  Lorddiips  to  fpare  his  feelings  of  the  pain  it  wmuld 
give  them,  to  fee  a fentence  pronounced  on  almod  the  lad  day  of 
a SeJfiQUy  which  was  to  be  the  foundation  of  a capital  puniffi- 
ment being  adjudged  to  a man,  of  whofe  innocence  he  Itill  en- 
tertained 

* The  terms  of  the  Courts  of  Juftice  in  Scotland,  are  called  SeJJions.  There 
are  two  of  them  in  the  year,  the  Summer  and  the  Winter  Sejfwns.  f Mr 

Dundas  of  Arnifton,  afterwards  Lord  Frelia.  nt  of  ttie  Court  of  Sellion  ; the  fame 
who  is  mentioned  above  in  the  trial  of  Carnegie  of  Finhaven. — The  circumffanccs  of 
this  trial  which  do  not  appear  upon  record,  were  communicated  to  me  by  hi?  Ion 
the  Lord  Prefident,  of  whofe  faithful  memory  I have  mpre  than  once  had  occafion 
to  fee  the  moit  unequivocal  proof.  He  learned  thofe  circumftances  in  repeated  con- 
verfations  with  his  father,  and  the  Lord  Prefident  Forbefs. 
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fertained  a ftrong  perfuafion. — The  folemn  and  animated  addrefs 
of  the  counfel  made  a forcible  impreffion  upon  the  Court,  and 
their  Lordfhips  delayed  the  caufe  till  the  Winter  Seffion. 

During  the  vacation,  a fingular  coincidence  of  clrcumftances 
occurred,  which  was  the  the  means  of  vindicating  Henderfon’s 
innocence,  and  of  deteding  a profound  fcheme  of  fraud,  no  lefs 
ingenioufly  contrived,  than  dexteroufly  executed  : And  this  dlf- 
covery,  his  Majefty’s  Advocate  and  Solicitor  General,  in  their 
pleadings  before  the  Court,  publicly  attributed  to  Providence. 

The  Lord  Advocate,  when  going  north  to  his  houfe  of  Cullo- 
den,  paid  a vifit  to  Mr  Rofe  of  Kilravock. — Mr  Rofe  fhowed 
his  Lordfhip  a houfe  he  was  building;  and,  happening  to  mifs 
one  of  the  carpenters  whom  he  thought  an  expert  workman,  he 
aikcd  the  overfeer,  What  was  become  of  him  ? The  overfeer  ta- 
king Mr  Rofe  afide,  bid  him  take  no  further  notice  of  this  ; for 
the  young  man,  upon  hearing  that  the  Lord  Advocate  was  to  be 
at  -Kilravock,  declared  it  was  high  time  for  him  to  leave  the 
country  ; and  that  he  would  immediately  go  to  Aber-deen,  and 
take  {hipping  for  London. — This  Mr  Rofe  communicated  to- 
his  Lordihip,  who  afked  the  overfeer  the  carpenter’s  name, 
and,  if  he  knew  of  any  crime  that  the  carpenter  had  committed  ?■’ 
The  overfeer  anfwered,  that  the  mans  name  'was  David  Houfe- 
hold^  and  he/ufpedled  the  crimerwas  being  acceffory  to  fame  for- 
.gery.  The  Lord  Advocate  immediately  defpatched  a meflenger 
to  Aberdeenj  who  apprehended  Houfehold,  and  carried  him 
prifoner  to  Edinburgh. 


1726 


Upon  the  commencement  of  the  Winter  Seflion,  Houfehold 
being  brought  before  their  Lordfhips,  and  examined,  depofed, 
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1726  That  in  the  beginning  of  the  year,  he,  at  the  defire  of  Mrs 
' M‘Leod,  wrote  the  bill  produced  in  proceis  which  Ihe  dicta- 
ted to  him  ; and  he  in  particular,  did  write  the  name  of  George 
Henderfon,  both  as  drawer  and  indorfer  ; but  the  word  ‘ Gordon 
he  did  not  write.  At  another  time  Mrs  M‘Leod  carried  him  to 
a gardener’s  houfe  without  the  Water-gate,  at  the  foot  of  the  Ca- 
nongate  ; hut,  before  taking  him  there,  fhe  put  on  him  a coat 
belonging  to  her  hufband,  and  a black  knotted  periwig,  and  told 
him,  that  fhe  was  to  bring  him  ihto  the  company  of  tnjjo  honejl 
men^  before  'whom  he  muf  perfonate  George  Henderfon.  The  de- 
ponent did  as  file  defired  ; and,  in  the  gardener’s  houfe  at  the 
Water-gate,  flie  didated  to  him  a part  of  the  obligation  produ- 
ced in  piocefs. — Thereafter,  fhe  took  him  to  a wright’s  houfe  in 
the  Canongate,  on  the  fouth  fide  of  the  ftreet,  a little  below  the 
Earl  of  Moray’s,  and  there,  in  prefence  of  the  wright,  and  of  a 
boy  called  Dempfter,  Mrs  M‘Leod  dictated,  and  the  deponent 
wrote  the  remaining  part  of  the  obligation,  and  fubferibed  it 
with  the  name  of  George  Henderfon,  in  prefence  of  the  wright, 
and  of  Dempfter,  who  fubferibed  as  wdtnefles.  The  letter  pro- 
duced in  procefs  from  George  Henderfon  to  William  Petrie,  be- 
ing likewife  fhown  to  the  deponent,  he  depofed.  That  he  wrote 
it  alfo  at  the  defire  of  Mrs  M‘Leod,  who  dictated  the  fame  to 
him  ; and  this  happened  before  he  wrote  the  obligation  men- 
tioned above.  Depofed,  That,  after  Mrs  M‘Leod  was  put  in 
prifon,  a Highlandman  came  to  him,  and  faid,  that  he  was  fen't 
by  Mr  M‘Leod,  Mrs  M‘Leod’s  hufband,  to  perfuade,him  to  ab- 
fcond  on  account  of  thofe  papers  he  had  written.  This  he 
thought  unnecelfary,  as  he  wrote  them  at  the  defire  of  another, 

and 

* The  Lord  Advocate  has  often  been  heard  to  fay,  That  had  his  rafh  defire 
been  complied  with,  and  Henderfon  executed,  and  his  Lordfhip  had  learned  the 
fafts  which  afterwards  appeared,  he  fliould  have  looked  upon  himfelf  as  guilty  of 
murder. 
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and  was  * altogether  ignorant  of  the  import  of  faid  'writings'  1726 
But  upon  advifing  with  fome  friends,  he  was  convinced  of  his 
danger,  and  he  abfconded  and  fled. 

O ' 

/ ; J..  / 

John  Winchefter,  clerk  to  the*  comptroller  of  the  cuftoms  at 
Leith,  depofed.  That  he  was  intimately  acquainted  with  David 
Houfehold  : That  fome  time  in  May  laft,  the  deponent  went’ to 
fee  Houfehold,  who  was  then  working  aboard  Captain  Mar- 
fham’s  fhip,  which  was  lying  in  Leith  harbour  ; but  was  told 
that  Houfehold  was  not  to  be  found.  He  called  a fecond  time, 
and  the  mate  of  the  fliip  brought  Houfehold  to  him.  The  de- 
ponent alked,  What  was  the  matter  with  him  ? He  anfwered. 

That  he  was  obliged  to  hide  himfelf ; for  Mrs  M‘Leod  had  in- 
duced him  one  day  to  go  to  a houfe  in-  the  Canongate  with  her-, 
and  there  to  w'rite  out  a bill  for  her  for  about  L.  50,  or  L 60., 
in  prefence  of  two  witnefl'es  ; but  the  deponent  does  not  re- 
member what  he  faid  about  fubfcribing  the  bill,  Depofed,  That 
he  faid  to  Houfehold,  “ He  would  be  hanged  for  fo  doing  ;V 
to  which  Houfehold  anfwered,  He  was  refolved  to  fly;  and  add- 
ed, that  he  had  got  a melTage  from  Mrs  M‘Leod’s  hufband  to 
abfeond.  The  deponent  afked  him,  If  it  was  on  account  of  this 
bill  that  Mrs  M‘Leod  was  put  in  prifonr  ‘ To  which  he  anfwer- 
‘ ed.  That  it  was  the  very  fame.’ — The  bill,  letter,  and  obliga- 
tion in  procefs,,  being  Ihown  to  the  deponent,  depofed,  That  he 
was  well  acquainted  with  Houfehold’s  hand-writing.;  and  he 
believed  the  faid  deeds  to  be  written  by  him. 

aucb 

Archibald  Dempfter,  a preceding  witnefs,  belngpj^'jpgjiamined, 
and  his  former  depofition  read  over  to  him,  depofed,  That  no- 
body inftrudled  him  as  to  what  he  was  to  fay  in  that  depofition, 
nor.  promifed  him  any  reward  on  that  account. — Being  confron- 

P'p.  2.,  'ted 
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i726  ted  ivith  Henderfon  * at  the  bar,  and  -with  David  Houfehold,  and 
‘ being  defired  to  look  narrowly  upon  the  faid  David,  and  upon 
‘ George  Henderfon  at  the  bar,  in  order  to  declare  upon  oath 
‘ which  of  the  faid  two  was  the  perfon  who  wrote  and  fubfcri- 
‘ bed  the  obligement  in  the  houfe  of  John  Gibfon,  mentioned  by 
‘ the  deponent  in  his  former  oath,  deponed.  That  he  did  believe 
‘ that  the  /aid  perfon  vuas  faid  David  Houfe  hold,  and  not  George 

* Henderfon! 

The  fecond  part  of  this  profound  plot  being  performed,  and 
the  ‘ plot  deteded,*  it  remained  now  but  for  public  juftice  to 
bring  the  matter  to  a cataftrophe. — Upon  the  eighth  of  Decem- 
ber, the  Lord  Advocate  reprefented  to  the  Court,  that  it  was  ma- 
nifeft  that  the  Duchefs  of  Gordon’s  bill  was  a forgery  : That  it  was 
evident  from  the  proof  that  Henderfon  was  innocent  of  the  forge- 
ry,  who  therefore  ought  to  be  acquitted ; and  that  Mrs  Macleod 
was  guilty,  art  and  part,'  of  the  fame,  as  well  as  of  counterfeit- 
• ing  the  letter  and  obligation  produced  in  procefs.  This,  his 
Lordfhip  faid,  was  eftablifhed  by  Houfehold,  who,  at  the  delire, 
and  by  the  contrivance  of  Mrs  Macleod,  adually  forged  the 
deeds ; — by  Dempfter,  who,  in  his  fecond  depofition,  ingenuoully 
and  fatisfadorily  accounted  for  the  miftake  into  which  he  was 
led  in  his  firft,  by  the  artful  contrivance  of  Mrs  Macleod; — by 
comparing  the  deeds  produced  with  the  hand-writing  of  Houfe- 
hold taken  down  in  their  prefence and  by  the  evidence  which 
Henderfon  had  led  ot  an  alibi.  He  added,  that  Ihe  had  formed 
a malicious  intention  to  hang  her  neighbour,  and  it  was  but  juft 
fhe  ftiould'^^U  into  her  own  fnare.-— Upon  the  whole,  his  Lord- 

ihip 

* The  Lord  Advocate  made  the  great  black  knotted  wig  be  taken  off  Hender- 
fon and  put  upon  Houfehold,  to  rcfrefll  his  perceptive  as  well  as  recolledtive  facul- 
ties. He  alfo  made  Houfehold  take  a pen  and  write  Hcnderfon’s  name  before  them, 
to  eftablilh,  ex  comparatiom  literarum,  whofc  hand-writing  the  deeds  really  were. 
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fhlp  obferved,  that,  by  her  artful  and  horrid  contrivance,  Mrs  1726 
Macleod  had  well  nigh  made  ‘ an  innocent  man  fufFer  death. 

* That  this  contrivance  was,  by  the  good  providence  of  God, 

‘ difeoveted:  And  concluded,  that  therefore,  the  faid  Mrs  Mac- 
‘ leod  was  guilty,  art  and  part^  of  forgery,  and  ought  to  fuffer 
‘ the  pains  of  death.’  The  Solicitor  General  * added,  ‘ that 

* there  was  fuch  a horrid  defign,  and  fo  artfully  laid,  that^  at 

* firmly  believe  Henderfon  guilty^  ficiy^  and  could  appeal 

* to  all^  if  by  good  providence ^ Houfehold  had  not  been  apprehended, 

‘ they  had  not  condemned  Henderfon^ 

The  defences  which  Mrs  Macleod’s  counfel  f urged  in  her  behalf 
refpeded  the  nature  of  the  crime  and  the  evidence  of  her  guilt. 

The  nature  of  her  crime,  it  was  alledged,  was  not  an  intent  to 
defraud  the  Duchefs  of  Gordon  of  any  money  ; neither,  in  fad:, 
was  her  Grace,  or  any  other  perfon,  defrauded.  The  foie  pur- 
pofe  was  to  ufe  the  deed  as  a fund  of  credit  for  raifing  a pittance 
of  money,  which  (he  applied  to  the  moft  pious  of  purpofes,  the 
relieving  her  huiband  from  a prifon.  And,  as  to  the  fubfequent 
part  of  her  alledged  condud  after  it  came  to  be  difeovered  that 
the  bill  was  forged ; whatever  might  be  the  refult,  the  intention 
was  not  malice  againft  Henderfon,  but  a defire  to  fave  her  own 
life,  and  therefore  was  a fpecies  of  felf- defence,  which  greatly  al- 
leviated her  fuppofed  guilt,  according  to  the  brocard,  * licet  uni- 

* cuique  fanguinem  fuum  redimere  qualiter  qualiter*  The  evidence 
of  her  guilt,  again,  was  the  teftimony  of  but  one  witnefs,  which, 
although  it  might  be  entitled  to  fome  credit  ift  a civil  caufe,  could 
be  no  ground  for  proceeding  upon  in  a matter  of  life  and  death. 

And  how  far  this  witnefs  was  deferving  of  any  credit  with  their 

Lordfhips, 

/ 

• Mr  Charles  Erfklne,  afterwards  Lord  Juftice  Clerk, 
t Mr  Robert  Craigie,  afterwards  Lord  Prefident  of  the  Court  of  Seflion. 
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1726  LordOups,  let  his  public  infamy,  of  which' he  himfelf  flood  re- 
corder,  determine;  for  he  had  placed  himlelf  in  io  fingular  and 
unequivocal  a point  of  guilt,  that  whether  his  teftimony  was  true 
or  falfe,  it  branded  him  with  equal  infamy.  Neither  was  Demp- 
fler’s  evidence  to  be  regarded,  as  his  firft  and  his  fecond  depofi- 
tions  were  repugnant  to  each  other.  As  for  the  argument  of 
Hcnderfon’s  alibi,  which  was  now  had  recourfe  to,  it  had  grown 
the  better  for  the  keeping ; for  at  the  end  of  the  Summer  fef- 
fion,  it  furely  had  no  weight  with  the  Lord  Advocate,  when, 
notwithRanding  of  it,  his  Lordihip  moved,  that  Decreet  of  Re- 
didiion  and  Improbation  fhould  be  pronounced,  and  Henderfon 
as  the  guitly  perfon,  remitted  to  the  Court  ot  julliciary.  Farther, 
the  witncffes  who  depofed  to  what  is  pleaded  on  as  an  alibi,  ad- 
mit that  Henderfon  was  frequently  out  of  the  room,  and  that 
perhaps,  for  a quarter  of  an  hour  together;  and  how  natural  it 
was  for  comrades  over  a bottle  to  thiaic  a whole  hour  but  a qttar-- 
ter,  wmuld  readily  be  admitted.  Upon  the  whole,  as  the  tefti-^ 
inony  of  fuch  a perfon  as  Houiehold  was  fo  little  worthy  of 
making  faith  in  judgment  ; and  as  there  was  no  precife  punifh- 
ment  by  our  law  annexed  to  the  crime  of  forgery,  but  it  remain- 
ed with  their  Lordfhips  to  adapt  the  extent  of  penalty  to  the  de- 
p-ree  of  guilt,  he  hoped  they  would  either  acquit  Mrs  Macleod, 
or  at  fartheft  fubjedt  her  to  an  arbitrary  pimifhment. 

•'The  Court  found  that  Mrs  Macleod  was  ‘guilty,  art  and  part, 
‘ of  the  faid  forgeries.’  They  reduced  the  deeds,  remitted  Mrs 
Macleod  to  the  Court  of  Judiciary,  acquitted  Mr  Henderfon',  and 
difmilfed  him  from- the  bar. 

Mrs  Macleod  was  then  ferved  with  a criminal  indidment  at 
the  inftance  of  his  MajeRy's  Advocate,  fetting  forth,  that,  by  the 
law  and  pradice  of  this  kingdom,  the  crime  of  forgery,  or  the 

being 
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being  tJrt  and  part  thereof,  or  the  ufing  of  forged  deeds,  was 
punlfhable  with  ‘ death,  and  confifcation  of  moveables,  and  other 
‘ pains  of  law  That  neverthelefs,  Mrs  Macleod  had  been  guil- 
ty of  all,  or  one,  or  other,  of  thefe  crimes,  in  fo  far  as  fhe  had 
forged  a bill  upon  the  Duchefs  of  Gordon,  &c.  See.  That  the 
Court  of  Seffion  had  pronounced  a fentence,  declaring  the  bill, 
&c.  to  be  forgeries,  and  that  the  prifoner  was  guilty^  art  and  part^ 
of  the  fame,  and  therefore  remitting  her  to  the  Court  of  Jufti- 
ciary  : And  that  the  extraded,  i.  e.  authenticated,  decree  of  the 
Court  of  Seffion,  was-  lodged  with  the  clerk  of  the  Court  of  Juf- 
ticiary.  ‘ All  which,  or  any  part  thereof,  being  found  proven 
‘ againft  her,’  ffie  ought  to  be  puniffied  with  the  pains  of  death. 

I 

The  prifoner  and  the  public  profecutor  Were  heard  by  counfel. 
It  was  objeded  for  her,  that  forgery,  by  the  law  of  Scotland, 
did  not  infer  a capital  punilhment  : That  ffie  was  not  accufed  of 
having  adually  committed  the  forgery,  but  only  of  being  art  and 
part : That  ffie  had  not  ufed  the  bill  with'  an  intent  to  defraud, 
but  merely  as  a fund  of  credit  for  a fmall  fum  of  money,  which 
ffie  meant  honeftly  to  repay  ; and  that  the  decree  of  the  Court 
of  Seffion  was  neither  to  be  held  as  determining  the  relevancy  of 
the  indidment,  nor  as  probatio  probata^  or  evidence  not  to  be 
controverted  of  the  prifoner’s  guilt.  Informations  for  both  par- 
ties were  alfo  lodged  by  order  of  the  Court.  But  as  the  defences 
hated  for  the  prifoner  were  over-ruled  ; and  as  thefe  general 
points  of  law,  and  of  form,  are  now  eftabliffied  by  the  fubfequent 
pradice  of  more  than  half  a century,  it  is  needlefs  for  me  to 
hate  the  arguments  which  they  contained. 

The  Lords  pronounced  an  interlocutor,  repelling  the  defences 
hated  for  the  prifoner,  and  finding  her  being  guilty  of  forging 
any  of  ihofe  deeds,  or  that  ‘ ffie  was  art  and  part  thereof,  relevant 

to 
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~.y26  ‘ to  infer  the  pains  of  death.’  The  Solicitor  General  then  pro- 
duced  the  * Decreet  of  Improbation  obtained  before  the  Lords  of 

* Seffion,  and  craved  that  the  fame  might  be  read  openly,’  which 
was  done  accordingly.  The  decree  being  read,  the  Court  order- 
ed the  affize  inftantly  to  inclofe.  The  jury  returned  a verdidl, 
unanimoufly  finding  the  indld;ment  proved,  and  the  prifoner 

* guilty,  art  and  part,  of  the  crimes  libelled.’  The  Court  adjud- 
ged the  prifoner  to  be  hanged  on  the  eighth  of  March. 


If  Mrs  Macleod  fhowed  art  in  the  contrivance,  and  dexterity 
in  the  execution  of  this  fraud,  fhe  difplayed  no  lefs  fortitude  in 
undergoing  the  punifhment,  which  refulted  from  a perverted  ap- 
plication of  fo  much  ingenuity.  She  went  to  the  place  of  ex- 
ecution drefled  in  a black  robe  and  petticoat,  with  ‘a  large 
hoop,  a white  fan  in  her  hand,  and  white  farfenet  hood  on  her 
head,  according  to  the  fafhion  of  the  times.  When  fhe  came 
upon  the  fcaffold,  fhe  put  off  the  ornamental  parts  of  her  attire, 
pinned  a handkerchief  over  her  breaft,  and  put  the  fatal  cord  about 
her  neck  with  her  own  hands.  She  perfifted  to  the  laft  moment 
in  the  denial  of  her  guilt,  and  died  with  the  greateft  intrepidity.. 


OR 
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OF  BREAKING  OF  GARDENS. 


John  Rait  and  Alexander  Dean  for  breaking  of  Gardens, 

The  prifoners  were  indlded  at  the'inftance  of  his  Majefty’s  1623 
Advocate  for  breaking  into  the  gardens  of  Barnton 
Pilton,  Barnbougle,  Greycrook,  Craigie-hall,  and  Carlowry,  and 
ftealing  thence  herbs,  arlichock  plants, i.  e.  young  onions, 
and  bee-hives.  They  had  formerly  been  convided  before  an  in- 
ferior judicature,  for  breaking  gardens  in  the  neighbourhood  of 
Muflclburgh  ; and  by  warrant  of  the  Privy  Council,  which  was 
produced  in  Court,  they  were  fentenced  to  be  taken  to  the  Bur- 
row-Muir  of  Edinburgh,  and  there  hanged. 


OF 


* Records  of  Jufticiary,  July  ri.  1625. 
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Alexander  Blair  taylor  in  Currie, 


OF  INCEST.  3^,; 


1630  A Lexander  Blair,  taylor  in  Currie,  was  criminally  pro- 
fccuted  by  his  Majefty’s  Advocate  forinceft^.  The  fadl 
charged  againft  him  was,  that  he  had  carnal  knowledge  of  one 
Catherine  Windrahame,  his  firjl  ‘wife's  half  brother  s daughter. 
And  being  adraoniflied  by  the  kirk  to  abftain  from  this  connec- 
tion, inftead  of  yielding  obedience,  he  fled  to  England  with  the 
woman,  and  there  married  her.  The  jury  unanimoufly  found 
him  guilty,  and  the  court  ordained  him  to  be  beheaded. 


fames  Wilfon  coal-grieve  at  Bonhard, 


1649  prifoner  was  tried  before  Mr  Alexander  Colvil  Juftice- 

V— J JL  depute,  at  the  inftance  of  Mr  Thomas  Nicolfon,  his  Ma- 
jefty’s Advocate.  The  indictment  accufed  him  of  having  com- 
mitted inceft  with  Janet  Carfe,  daughter  of  Agnes  Brown  his 
wife  ti  about  thirty- five  years  fince^  or  thereabout^  his  wife  being 
then  alive ; alfo,  of  having  committed  adultery  with  Jean  Wal- 
ker during  the  lifetime  of  his  faid  wife. 

The 


* Records  of  Jufticiary,  September  p.  1630. 
December  20.  1649. 


I Records  of  Jufticiary, 
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The  prlfoner  with  great  penitence  confefled  his  guilt  before  1649 
the  Court  and  jury ; and  a verdidt  being  returned  againft  him, 
the  Court  ordained  him  to  be  taken  on  the  next  day  to  the  Caftle- 
hill  and  beheaded,  and  his  perfonal  eftate  to  be  forfeited. 


William  Dryfdale  and  Barbara  TannahilL 


WIlliam  Drysdale  and  Barbara  Tannahill  were  ferved  1705 
with  feparate  indictments,  accufing  them  of  having  com-  '-nr-# 
mitted  inceft  with  each  other.  The  crime  libelled  was,  that  the 
prifoner  William  Dryfdale,  a widower,  (whofe  wife,  a filler  of  ■ 
the  other  prifoner,  had  been  dead  for  two  years),  had  layen  with 
the  faid  prifoner,  Barbara  Tannahill  * : And  that,  by  an  aCt  paf- 
fed  in  the  reign  of  King  James  VI.  pari.  i.  chap.  14.  and  by  the 
i8lh  chapter  of  Leviticus,  this  crime  inferred  the  pain  of  death. 

— The  charge  againft  Barbara  Tannahill  was  the  fame,  mutatis 
mutandis. 

Informations,  neither  ingenious  nor  elaborate,  were  lodged- 
for  and  againft  the  prifoner,  Dryfdale.  The  Court  repelled  the 
defences,  and  found  the  libel  relevant. 

THE  PROOF. 

Barbara  Tannahill  judicially  confelTed  that  fhe  had  layen  one 
time  only  with  the  other  prifoner,  Dryfdale,  and  that  Ihe  was 
now  with  child  by  him. 

Q^q  2 Mr 

♦ Records  of  Jufticiary,  8.  22.  January,  March  12.  June  11.  1705, 


3o8  incest. 

1705  Mr  Samuel  Semple  minifter  at  Liberton  depofed,  That  Barbara 
^Tannahill  confejfed  her  guilt  before  him  and  the  kirk-fejfton; 
and  that  he  interrogated  the  other  prifoner  Dryfdale,  who  ex- 
prefsly  dii'avowed  the  charge. 

Robert  Hardie  depofed,  That  one  evening  going  by  the  houfe 
where  the  prifoners  lived,  he  heard  Barbara  Tannahill’s  voice 
calling  out,  once  and  again,  ‘ O dear  T and  did  hear  the  other 
prifoner  ufing  expreflions  of  entreaty,  or  rather  of  violence,  to- 
wards her.  And  that  the  prifoners  lived  in  a houfe  by  themfelves. 
— Two  other  witnelTes  fwore  to  Tannahill’s  confeffion,  and  Dryf- 
dale’s  denial,  of  guilt  : That  Dryfdale’s  wife  had  been  dead  for 
two  years ; and  that  the  prifoner,  Tannahill,  was  her  filler. 

The  jury  found  the  indictment  proved  againft  Tannahill,  but 
found  nothing  proved  againft  Dryfdale  but  the  woman’s  ‘ judi- 
* cial  confeflion,  which  is  a great  prefumption  of  his  guilt.* — - 
The  Courfadjudged  Tannahill  to  be  hanged,  and  Dryfdale  to  be 
baniihed  for  life. 


Even  according  to  the  Mofaick  law  thefe  unfortunate  perfons 
could  not  have  been  legally  convicted,  and  the  Scottifh  ftatute  * 
declares  the  Mofaic  law,  as  laid  down  in  the  1 8th  chapter  of 
Leviticus,  to  be  the  rule  for  determining  inceft.  In  the  inform 
mation  for  his  Majefty’s  Advocate  againft  the  prifoner  Dryfdale, 
an  unwarrantable  and  ablurd  extenfion  of. this  crime  was  attemp- 
ted.— That  as  it  is  there  commanded.  Thou  lhalt  not  lie  with 
thy  brother  s nvife,  fo  from  the  degrees  of  affinity  being  the 
fame,  the  command  mult  like  wife  be  under  flood  to  be,  Thou 

{halt 

James  VI.  pari.  i.  c.  14.  • 
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fhalt  not  lie  with  thy  ivifes  fifier.  To  this  It  may  be  anfwered,  1705 
— imOy  That  to  fuppofe  a penal  law  reaching  life  not  to  be  ex~ 
prefs  but  implied^  is  to  deem  us  to  be  governed  not  by  law  but 
by  defpotifm.  2do^  To  lie  with  a brother’s  wife  occafions  an 
uncertainty  as  to  the  progeny.  3^/0,  To  do  fo  is  not  only 
inceft  but  adultery.  4^0,  It  is  not  commanded — Thou  fhalt 
not  lie  with  thy  brother’s  •wido'iv.  <^to^  This  connection  by 
affinity  is  diflblved,  and  the  furvivor  is  loofed  by  the  death  ei- 
ther of  hulband  or  wife.  6/0,  This  argument  is  completely  il- 
luftrated  by  the  command  in  a fiibfequent  verfe  of  the  fame 
chapter, — Thou  iTalt  nor  hjcx  thy  wife  ^ by  lying  with  her  filter 

in  her lifetime,  To  marry  a brother’s  widow  was 

an  exprefs  injunction  of  the  law  of  Moles;  and  if  the  furviving 
brother  declined  the  match,  the  widow  was  entitled  by  that  ele- 
gant and  dignified  fyftem  of  jurlfprudence  io—~fpit  in  his  face  f. — 

Thefe  arguments  however  were  either  omitted  or  over-ruled. 

A rancorous  deteftation  of  irregular  commerce  betw’een  the 
fexes,  has  diftinguilhed  thofe  religious  feCts  which  pretend  to  an 
uncommon  degree  of  fpiritual  purity,  and  in  a peculiar  manner 
the  rigid  difciples  of  Calvin.  Indeed,  the  Apoftlej:  to  whofe 
mylterious  doCtrines  they  are  peculiarly  attached,  has  barely  to- 
lerated the  giving  obedience  to  that  iinpulfe,  with  which  nature 
has  directed  every  animal  to  the  propagation  of  its  fpecies. 


The 

* The  words  are  A III  more  diftln£1:  and  forcible  in  the  i^ulgate,  or  St  Jerome’s 
tranflation,  than  in  the  Englilh  edition  of  the  Bible.  ‘ Sororem  uxoris  tuae  in  pel- 
* licatum  illius  non  accipies,  nec  revalebis  turpitudinein  ejus,  adhuc  ilia  viventel 
Biblia  Parifiis  ex  officina  Stephani  e regione  Scholae  Decretorum,  mdxx.  Leviti- 
cus, c.  18.  Here  the  words  truly  exprefs  the  fenfe  ‘ in  pelUcatum  illius^  being  a- 
dultery  againft  her.  J Deuteronomy,  c,  25.  v.  p.  J ift  Corinthians, 

c.  7. 
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The  inrtrudive  page  of  hlftory,  and  the  fatal  warnings  record- 
ed in  criminal  courts,  fufficiently  evince  what  public  mifchief, 
what  private  conflidt,  what  dark  and  atrocious  crimes  have  pro- 
ceeded from  a miftaken  notion  of  religion,  inculcating  a perpe- 
tual warfare  with  the  didates  of  nature. 

The  prefervation  of  morals,  by  debarring  a union  between 
perfons  whofe  frequent  opportunities  pave  the  way  to  debauch- 
ery— The  preventing  a perplexity  in  the  degrees  of  kindred— 
Perhaps  alfo,  the  preferving  a ftrong  and  healthy  breed,  have 
induced  civilized  nations  to  prohibit  as  inceftuous,  commerce  be- 
tween perfons  nearly  conneded  by  confanguinity.  It  does  not 
appear  that  the  fame  reafons  apply  to  the  debarring  fuch  union 
between  thofe  who  are  conneded  by  affinity. — After  the  huf- 
band  is  dead,  the  wife  furely  is  not  guilty  of  adultery  by  enter- 
ing into  a fecond  marriage  ; for,  ‘ if  the  hiifband  be  dead  Jhe 
‘ is  loofend  from  the  laiv  of  her  hiifband^  If  fo,  I do  not  per- 
ceive how  the  connedion  thus  dilfolved  by  death,  can  imply  a- 
gainft  the  furvivor,  the  crime  of  incef^  any  more  than  that  of 
adultery. 

A more  rigid  degree  of  Calvinifm  than  what  now  prevails, 
was  eftablilhed  in  the  reign  of  William.  The  judicatories  of  the 
church  poflefled  a jurifdidion.  The  flighteft  informalities  be- 
tween the  fexes  excited  zealous  abhorrence.  To  avoid  the  dif- 
grace  of  the  repenting-fool^  many  a miferable  wretch  dared  a guilt 
which  was  to  be  expiated  by  the  pain  and  ignominy  of  the  gal-- 
loivs.  The  Prefbyterian  t clergy,  in  matters  of  fcandal  and  of 
. witchcraft, 

* Romans,  c.  7.  v.  2.  f Original  precognition  taken  before  the 

flieriff-depute  of  Rofs,  June  23.  1720,  againft  Helen  Bowie  and  Janet  Thomfon 
for  witchcraft,  at  the  inftance  of  ‘ Mr  David  Rofs  minifter  of  the  gofpel  at  Tar- 

‘ batt, 
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witchcraft,  arrogated  to  themfelves  the  office  of  public  profecu-  1705 
tors,  of  inquifitors  general  ; and  fo  late  as  ihe  1720,  the  mini- 
flers,  in  behalf  of  themfelves  and  their  kirkfeffions^  publickly  ex- 
ercifed  this  office  in  our  courts  of  juftice.  Their  bufy  zeal  in 
hunting  out  after  young  women  whom  they  fuipedbed  of  being 
with  child,  and  after  old  women  who  lay  under  the  imputation  of 
witchcraft,  was  produdive  of  the  moft  difmal  conlequences.  In 
the  one  cafe,  their  perfecutlon  was  direded  at  unhappy  w'omen 
who  had  obeyed  the  impulfe  of  nature  ; in  the  other,  at  thofe  who 
incurred  the  imputation  of  doing  what  nature  rendered  it  impof 
fihle  for  them  to  do.  In  both,  the  pains  and  the  piety  of  the 
clergy  w'ere  produdive  of  the  fame  ifflie,  the  driving  miferable 
creatures  to  the  gallows. — And  the  recorded  convidions  before 
the  Court  of  Jufticiary  at  Edinburgh,  of  tvuenty-one  vjomen  for 
child-murder^  and  three  men  pro  venere  nefanda  cum  brutis  ani» 
malibus^  in  the  fpace  of  feven  years'*^,  afibrd  a melancholy  proof 
that  the  infulted  didates  of  nature,  when  checked  in  their  regu- 
lar courfe,  will  burfl  forth  in  a torrent  that  will  fweep  away  e- 
very  feeling  of  humanity,  and  every  fentiment  of  virtue. 


O F 


* batt,  in  behalf  of  the  feffion  of  ihe  faid  parifj’  in  poflefEon  of  the  Right  Honou- 
rable Robert  Dundas  of  Arnifton,  Lord  Prefident  of  the  Court  of  Seflien. 

* From  A.  D.  1700  to  1706,  inclulive.~See  Rec.  of  Juft. 
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John  Guthrie  for  notour^  i.  e.  notorious  Adultery, 


i6i 


Dultery  was  firft  made  capital  in  Scotland  by  ad  of  Pari. 
. 1563.  chap.  74.  The  thunder  of  the  law  in  the  ftatute 


immediately  preceding,  had  been  hurled  againft  witchcraft;  and 
an  ad  pafled  in  the  prefent  century,  ‘ ratifies  and  revives  all 
‘ former  laws  and  ads  againft  drunkennefs.  Sabbath-breaking, 
‘ fwearing,  fornication,  adultery,  and  all  manner  of  unclean- 
nefs  and  it  fpecially  and  exprefsly  revives  * the  ad  above 
mentioned  againft  adultery.  Notorious,  or  notour  adultery,  is, 
I When  children  are  procreated  between  adulterers;  2^/0,  When 
they  are  publicly  known  to  fleep  with  each  other;  or,  3/^,  When 
being  fufpeded  of  adultery,  and  admonifhed  by  the  Kirk  to  re- 
frain from  the  vice,  and  to  do  penance  for  the  fcandal  ; yet 
refufing  obedience,  they  are  excommunicated  for  the  fame. 
James  VI.  Pari.  7.  chap.  105. 

John  Guthrie  was  profecuted  for  the  crime  of  notorious  adul- 
tery. He  w'as  accufed  of  having  married  a wife  in  the  fhire  of 
Forfar,  and  deferted  her  f ; of  having  afterwards  come  to  Leith  ; 
of  having  laid  afide  the  name  of  Laird,  which  he  bore  in  Forfar, 
and  affumed  that  of  Guthrie,  and  there  marrying  another  wife, 
with  whom  he  cohabited  for  feveral  years  ; and  alfo,  of  com- 
mitting adultery  with  another  woman.  ’Thefe  fadls  he  acknonv- 


* William,  Pari.  i.  Sef.  8.  c,  il.  It  is  a fortunate  maxim  in  our  jurifprudencey 
that  fame  law  pre/criles,  t March,  l6th  April  1617. 
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ledged  before  the  Kirk- fejfion  oi  Klrkllfton,  and  did  penance  in  1617 
fackcloth  for  his  impurities. — Being  thus  detedied  and  ftigma- 
tized  by  the  church,  the  fecular  arm  was  next  ftretched  forth  a — 
gainft  him.  A warrant  under  the  royal  fign  manual,  dated  at 
Whitehall,  26th  of  January  1617,  was  directed  to  the  Lord  Ju- 
ftice  General,  and  the  other  Juftices.  It  fet  forth,  that  the  King’s 
Advocate,  by  his  Majefty’s  exprefs  command,  was  about  to  pro- 
fecute  the  prifoner  for  the  crime  of  notorious  adultery,  and  re- 
quired the  Juftices  inftantly,  on  his  convid;ion,  to  condemn  him 
to  death.  The  Court  had  the  humanity  not  to  enter  this  war- 
rant upon  record  till  about  a month  after  the  prifoner’s  convic- 
tion, when  it  fentenced  him  to  be  taken  to  the  Crofs  of  Edin- 
burgh, and  hanged  on  a gibbet  till  he  be  dead  j and  he  appears 
to  have  been  carried  to  immediate  execution. 

Two  • ther  perfons,  Alexander  Thomfon  and  Janet  Cuthbert, 
were  alfo,  by  royal  warrant,  tried  for  adultery  on  the  fame  day 
with  the  prifoner,  and  were  convided.  But  the  King  was  plea- 
fed  to  dired,  that  out  of  his  princely  clemency,  they  ftiould  not 
be  put  to  death,  but  banilhed. 


Patrick  Rohertfon  and  Marion  Kempt  for  Adultery, 

The  prifoners  were  accufed  of  adulterous  commerce  with 
each  other  ; the  fruits  of  which  were,  Marion  Kempt’s 
bearing  three  children  to  the  faid  Patrick*.— They  were  alfo  char- 
ged with  the  faid  Marion’s  having,  with  Patrick’s  knowledge  and 

R r confent, 

* Records  of  Juftidary,  18th,  20th,  December  1627. 
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con  Tent,  taken  poifonous  drugs,  by  which  her  firft  child  was  kil- 
led in  the  womb.  They  were  convicted  on  their  own  confef- 
fion  ; and,  on  the  20th  of  the  fame  month,  were  fentenced  to  be 
hanged  on  a gibbet  at  the  Caftle-hill. 


yohn  Frqfer  Writer  in  Edinburgh,  for  Adultery. 


Counfel  for  the  profecutor,  Counfel for  the  prifoner.  Sir 

Sir  George  Mackenzie.  George  Lockhart, 

TH  E prifoner  was  tried  capitally  for  the  crime  of  adultery, 
at  the  infance  of  his  nvife,  and  of  Sir  John  Nifbet  of  Dirle- 
ton,  his  Majefty’s  Advocate.  The  fad  libelled  againft  him  was 
fimply,  that,  in  abfence  of  the  private  profecutor,  he  had  married 
another  woman. 

The  prifoner’s  counfel  urged  in  his  behalf,  that  although  the 
private  profecutor  had  a right  of  adion  to  annuli  the  fecond  mar- 
riage, and  to  compel  the  adherence  of  the  prifoner*;  yet  fhe  had 
no  title  to  profecute  him  criminally,  ad  vindidl  am  public  am,  in  a 
fuit,  in  which  if  fhe  prevailed,  the  hufband  whom  fhe  claimed 
muft  be  bereft  of  his  life. — That  if  any  irregularity,  or  offence, 
has  been  committed  by  the  prifoner,  it  was  owing  allenarly  to 
the  fnares  laid  for  him  by  his  wife,  the  infidioufnefs  of  whofe 
malice  could  only  be  parallelled  by  the  effrontery  of  her  profti- 
tution. — The  profecutor  having  been  equally  public  and  promif- 
cuous  in  her  debaucheries,  the  prifoner  had  feveral  years  before 
been  obliged  to  fue,  before  the  Gommiffaries  of  Edinburgh,  for 
a divorce  from  her  ; but,  confcious  of  guilt  and  infamy,  fhe  had 

embarked 

* Rec.  of  Juft.  17th  Nov.  1673.  12th  Jan.  20th  July  1674. 
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embarked  on  board  a fhip  deftined  to  carry  felon’s  to  Virginia,  i'^73 
and  the  profecution  was  fuffered  to  drop.  After  having  been  ab- 
fent  for  a conhderable  time,  a report  of  her  death  was  circulated 
and  believed,  and  what  was  at  firfi  rumour^  became  afterwards 
evidence;  the  Ihipmafter,  one  of  the  fcamen,  and  a paifengcr 
on  board  the  Hiip,  in  which  the  profecutor  embarked,  having 
given  a teftificate  on  oath,  of  her  having  died  in  Virginia.  This 
teftificate  was  laid  before  the  Prefbytery  of  Edinburgh  ; and  the 
clerk  of  the  Kirk-fefHon  was  ordered  to  examine  into  the  fame. 
Having  done  fo,  he  was  fatisfied  by  the  granlers,  that  the  eerti- 
ficate  was  true,  as  well  as  authentic.  This  report  being  laid  be- 
fore the  prefbytery,  they  authorifed  the  proclamation  of  banns, 
which  was  regularly  performed  ; yet  no  interruption  was  made 
to,  no  queftion  brought  of  the  marriage,  for  upwards  of  four 
years. — And,  at  the  end  of  this  period,  the  profecutor  ftarts  up  as 
from  the  dead,  with  a halter  in  her  hand,  menacing  the  prifoner. 

It  now  appears  that  fhe  had  lurked  for  great  part  of  that  time 
in  Aberdeen,  Dundee,  &c.  under  the  name  of  Mrs  Gerard  ; that 
Jlje  had  circulated  the  report  of  her  ovun  death  : — That,  fince  her 
adTumption  of  a feigned  name,  her  life  had  been  as  profligate  as 
before  her  embarking  for  Virginia.  And  that  fhe  had  brought 
forth  three  adulterous  children,  the  unequivocal  teftimony  of  her 
Ihame  and  guilt;  one  of  them,  not  fix  months  preceding  this  very 
trial,  which  Ihe  has  brought  in  order  to  get  her  hufband  hanged 
on  a charge  of  adultery. — It  was  argued,  that  the  profecutor’s 
infdelity  to  the  marriage  vow'S  had  given  occaflion  to  the  fuit 
for  a divorce,  which  the  prifoner  had  brought  againft  her  be- 
fore the  CommiflTaries  ; and  authorifed  the  procefs  of  recrimina- 
tion before  this  Court,  which  the  prifoner  was  immediately  to 
inflitute  : That  this  infidelity  would  exclude  the  civil  effedts  of 
a divorce,  and  much  more  ought  to  debar  his  wife  from  profe- 

R r 2 outing 
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1673  cuting  the  hufband  capitally  for  the  very  offence  £he  had  commit- 
ted  againft  him. — That  the  had  laid  a fnare  for  him,  by  propaga- 
ting rumours  of  her  own  death,  and  by  lurking  under  a feigned 
name.  Befidcs  thefe  defences,  it  was  argued  for  the  prifoner, 
that  adultery  could  not  be  committed  without  confcioufnefs, 
* nam  voluntas  et  propofitum  diftinguant  maleficia.’  And  the 
probable  rumour,  nay  the  .dire(^^  certificate  of  the  profecutor’s 
death,  exempts  from  the  fufpicion  of  confcioufnefs,  and  confe- 
quently  from  the  crime  of  adultery,  according  to  the  cafe  in  the 
civil  law,  ‘ Mulier  cum  audiffet  abfentum  virum  defundtum* 
‘ efle,  alii  fe  junxit,  et  falfts  rumorihus  induda,  et  quia  verifmii- 
‘ le  eft  earn  deceptam  fuifle,  nihil  vindldla  dignum  videri  po- 
‘ teft.’ 

It  was  anfwered  for  the  profecutor.  That  he  is  an  adulterer 
who  lies  with  another  woman  while  his  wife  lives  ; and,  as  ru- 
mour could  not  dilTolve  marriage,  fo  neither  could  it  defend  a- 
gainft  adultery  ; otherwife  it  were  eafy  for  any  man  who  grew 
weary  of  his  wife,  to  propagate  reports  of  her  death,  and  then 
to  take  advantage  of  the  rumours  he  himfelf  had  fabricated. 
That  even,  if  rumours  were  fufficient;  yet  thefe  ought  to  be  con- 
ftant  and  univerfal  ; whereas,  in  this  cafe,  there  was  but  one 
certificate,  and  it  bore  only,  that  Margaret  Haitly  died  in  Vir- 
ginia, not  that  Margaret  Haitly,  wife  of  John  Frafer,  died  in 
Virginia  : That  it  was  not  probable,  but  invincible  ignorance  a- 
lone  which  could  be  excufable  : That  the  prifoner  had  not  made 
fufficient  inquiry  concerning  his  wife  at  her  relations,  and  his 
ignorance  was  affeded  : That  a long  lapfe  of  time  muft  inter- 
vene ; whereas  here,  there  was  but  an  abfence  of  three  years  : 
That  the  prifoner  ought  to  have  executed  a fummons  of  adhe- 
rence againft  his  wife,  winch  would  have  entitled  him  to  a di- 
vorce : 


*■  Digeft.  L-  in  § 12.  de  adulteriis.. 
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vorce  ; That  the  prefbytery  of  Edinburgh  had  not  a jurifdidion  1673 
competent  to  the  diflblution  of  marriage  ; confequently  their 
warrant  was  altogether  infignificant. 

To  this  fophifticated  reafoning  the  Court  gave  the  fandion  of 
its  judgment,  repelling  the  argument  urged  in  behalf  of  the 
prifoner. 

Nothing  now  remained  but  to  lead  a proof  of  the  fadt.  The 
proof  amounted  folelv  to  the  prifoner’s  having  married  Helen 
Guthrie  his  fecond  wife,  and  lived  under  the  fame  roof  with  her 
as  married  perfons.  Even  the  confummation  of  the  marriage  is 
not  proved,  but  is  only  matter  of  prefumption.  The  jury  by 
plurality  of  voices,  viz.  nine  to  fix  ^ found  the  prifoner  guilty. 


Margaret  Haitly  for  Adultery. 


IT  was  now  Mrs  Haitly’s  turn  to  ftand  trial  for  her  life.  On( 
the  fame  day  with  her  hufband  fhe  was  profecuted  at  his  in- 
ftance,  and  that  of  the  Lord  Advocate,  on  a charge  of  adultery 
with  ten  different  perfons  fpecified  in  the  indidment ; and  of  ha- 
ving born  three  children,  the  fruit  of  her  unlawful  amours,  the 
laft  of  them  not  fix  months  preceding. 

The  evidence  of  her  criminal  correfpondence,  and  of  the  bear- 
ing three  children  in  adultery,  was  complete;  yet  the  jury,  from 
what  reafon  or  motive  I cannot  conjedure,  were  not  unanimous, 
but  by  a plurality  of  eleven  to  four  found  the  prifoner  guilty.  It 

was- 
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1673  was  not  however  ^ the  feet  of  them  ‘which  buried  her  hufband  that 
' — ^ ‘ ^carried  her  out,' 

The  Court  delayed  from  time  to  time  pronouncing  fentence 
upon  the  prifoners.  On  the  20th  of  July  after,  John  Frafer  was 
fet  at  liberty,  in  confequence  of  having  obtained  his  Majefty’-s 
pardon.  The  other  convidt  Haitly  ftill  remained  a prifoner  ; 
but  after  a minute  and  painful  examination  of  the  records,  I have 
not  been  able  to  difcover  whether  £he  was  kept  prifoner  for  life, 
or  what  became  of  her. 


yohn  Murdoch  and  yanet  Dougiafs  for  Adultery, 

1699  TOhn  Murdoch  and  Janet  Dougiafs,  both  of  them  married 
' — J perfons,  inhabitants  of  Edinburgh,  were  tried  capitally  at  the 
inftance  of  his  Majefty’s  Advocate,  not  for  'notour  but  for 
fimple  adultery,  i.  e.  for  one  adt  of  adultery.  Informations  were 
lodged  for  the  profecutor  and  the  prifoners.  The  King’s  Advo- 
cate reftridted  the  libel  to  an  arbitrary  punifhment.  The  prifon- 
ers threw  themfelves  upon  the  King’s  will,  and  were  banithed 
for  life,  never  to  return  under  pain  of  death. 


If  the  frequency,  variety,  and  feverity,  of  criminal  profecu- 
tions  can  eftabllfh  the  purity  of  ftatefinen  and  judges,  this  fure- 
ly  was  an  age  in  which  perfons  in  public  office  could  boaft  of  a 

very 
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very  uncommon  degree  of  purity  and  virtue.  In  this  cafe,  fuch  1699 
was  the  zealous  deteftation  of  vice,  that  perfons  were  indided 
capitally  for  fimple  adultery,  although  neither  by  the  ftatutory 
law,  nor  the  judgments  of  the  criminal  courts,  was  fimple  adul- 
tery ever  deemed  capital.  A few  months  preceding  this  trial, 
the  Court  of  Judiciary  entered  on  its  journals  * a recommenda- 
tion to  the  King’s  Advocate  to  profecuie  witches.  About  the 
clofe  of  that  century  too,  a man  was  hanged  for  murder,  al- 
though the  jury  found  that  the  prifoner  in  defending  himfelf  had 
killed  the  deceafed.  Another  was  hanged  for  exprelTing  in  conver- 
fation,  opinions  on  religion  and  philofophy  oppofite  to  thofe  of 
the  times.  A third  was  tried  for  high  treafon,  for  engraving  a* 
political  print,  but  acquitted  by  the  jury.  Others  differed  death 
alfo,  when  perhaps  their  trials  had  better  been  omitted. 


OF 

» Records  of  Jufticiary,  March  27.  1699.;  November  21.  1695;  December  24. 
1696.',  July  10.  1699.  i April  14.  & 22.;  May  24.  1701. ; July  10.  1699. 
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OF  FORNICATION. 

Chrijlopher  Little  and  Margaret  Jamefon  for  fornication^  and 
theft ^ charged  againfv  them  in  one  indidlment. 

1^3  A Fter  the  abolition  of  Popery,  and  cftablifhment  of  the 
xA.  Confeflion  of  Faith  by  authority  of  parliament,  one  of 
the  firft  ads  of  the  legiflature  was  to  annex  a punilhment  to 
‘ the  filthie  ’vice  of  fornication.^  The  punifhment  was  for  the 
firft  offence,  to  pay  a fine  of  L.  40  Scots,  (and  upon  failure  of 
payment  to  undergo  eight  days  imprifonment,  and  to  be  fed 
upon  bread  and  water),  and  to  ftand  two  hours  upon  the  pillory. 
I^or  the  fecond  offence  the  fine  was  railed  to  100  merks ; and 
befides  being  put  upon  the  pillory,  the  convid  was  to  have  his 
or  her  head  fhaved.  And  for  the  third  offence  the  pecuniary 
muld  was  augmented  to  L.  100  Scots,  and  the  convid  was  or- 
dained to  be  thrice  ducked  in  the  deepeft  and  fouleft  pool  in  the 
parifh,  and  then  to  be  banifhed  from  the  fame  for  ever.  And 
this  zealous  ad  has  been  renewed  fo  late  as  A.  D,  1696. 

On  the  16th  of  Odober  1652,  a cornmiffion  was  produced  in 
' the  Parliament  houfe  at  Edinburgh,  from  the  commiffioners  of 
the  Parliament  of  the  Commonmiealth  of  England.,  and  recorded  in 
the  books  of  Jufticiary,  appointing  George  Smith,  John  March, 
Andrew  Owen,  and  Edward  Mofley,  Efquires,  or  any  two  of 
them,  commiffioners  for  the  adminiftration  of  juftice  to  the  peo- 
ple of  Scotland  in  caufes  criminal. 

On 

« James  VI.  pari.  i.  chap.  13.;  William,  pari.  i.  felT.  6.  chap.  31. 
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On  the  2ift  of  June  1653,  Henry  Whallie,  Advocate  Gene-  1653 
ral  profecuted  Jean  Hamilton,  Chriftopher  Little,  and  Marga- 
ret  Jamefon,  before  the  Honourable  George  Smith  and  Edward 
- Mofley,  two  of  thofe  commiffioners.  The  prifoners  w’ere  char- 
ged in  the  indictment  with  ‘ being  all  three  acceffory,  art  and 
‘ part,  of  ftealing  fhirts  and  iheets  forth  of  the  houfe  of  Elifa- 
‘ beth  Potter  widow  in  Newhaven,  after  tl)e  faid  Jean  Hamilton 
‘ her  theftuous  upbreaking  thereof,  committed  on  the  6th  day 
‘ of  May  -laft  : And  the  faid  Chrittopher  Little  and  Margaret 
‘ Jamefon  for  the  crime  of  fornication  committed  by  them  with 
‘ each  other.’ 

The  prifoners.  Little  and  Jamefon,  denied  the  theft,  but  ac- 
knowledged the  fornication,  and  fubmirted  themfelves  to  the 
mercy  of  the  Court. 

The  jury,  after  hearing  evidence,  iinanimoufly  found  the 
prifoners  Hamilton  and  Jamefon,  guilty  of  healing  the  fheets 
and  iliirts,  and  acquitted  the  prifoner  Little  of  the  fame.  They 
alfo  unanimoufly  found  the  prifoners  Little  and  Jamefon  guilty 
of  fornication.  The  Court  fentenced  Jean  Hamilton  to  be 
fcourged  for  theft  from  the  Cahlehlll  to  the  Netherbow,  and 
then  to  he  put  into  the  Corredion-houfe  till  farther  orders;  and 
ordained  Little  and  Jamefon  for  fornication  inftantly  to  pay  L.  40 
Scots,  and  in  cafe  of  refufal  to  be  kept  prifoners  for  eight  days, 
and  fed  on  bread  and  /ifiall  drink,  and  next  market  day  to  hand 
an  hour  bare  headed  on  the  pillory;  the  prifoner  Little  then  to 
be  fet  at  liberty,  but  Jamefon  for  the  theft  to  be  put  in  the  Cor- 
reclion-houfe. 

S s O F - 
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OF  BLASPHEMY. 


Thomas  Aikenhead for  denying  the  ‘Trinity^  and  the  authority 
of  the  Scriptures^  and for  maintaining  the  eternity  of  the 
World. 


1696  H E pious  Charles  II.  being  reftored  to  the  throne  of  his 
J.  anceftors,  He  and  his  upright  * adminiftration  let  them- 
felves  about  the  great  works  of  religion  and  morality. 

A Parliament  worthy  of  fuch  a King  and  fach  a miniftry  ha- 
ving accordingly,  in  contradidion  to,  and  contempt  of,  the  prin- 
ciples of  a great  body  of  the  people,  vefte’d  the  King  with  a 
power  of  eftablilhing  any  form  of  Church  government  he  chofef, 
it  proceeded  next  to  enad  ftatutes  againft  Sabbath-breaking, 
fwearing,  drinking,  and  other  profanities  and  immoralities.' — 
Thefe  pious  laws  being  made,  another  immediately  followed, 
annexing  the  pain  of  death  to  the  railing  againft  God,  or  any  of 
the  perfons  of  the  Trinity,  or  denying  them,  and  obftinately  per- 
fifting  therein. 

I have  hitherto  difcovered  but  three  profecutions  for  the  crime 
of  blafphemy.  The  firft  was  that  of  a woman  who  was  tried 
before  the  Circuit  Court  of  Jufticiary  at  Dumfries,  A.  D.  1671. 

But, 

* See  an  inftance  of  the  recorded  perjuries  of  the  great  officers  of  ftate  to  rob  a 
man  of  his  life;  Arnot’s  Hiftory  of  Edinburgh,  p.  149.  f Charles  II. 

pari.  I.  felT.  i.  ads  16.  18.  19.  21. 
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But,  as  the  records  of  the  circuit  courts  previous  to  this  century  1696 
are  loft,  all  I can  fay  of  the  matter  is,  that  the  a(ft;  ^ of  blafphe- 
my  charged  againft  the  prifoner  was  her  drinking  the  Devil’s 
health ; that  the  Court  did  not  find  It  relevant  to  infer  the  crime 
of  blafphemy,  but  fined  the  woman  in  the  fum  of  500  merks  for 
the  offence.  The  fecond  profecution  was  againft  Francis  Borth.^ 
wick. 

Francis  Borthwick,  fecond  fon  to  James  Borthwick  of  Hare- 
law,  was  ferved  with  a criminal  indidtment  for  blafphemy,  at  the 
inftance  of  his  Majefty’s  Advocate,  and  of  James  Cockburne  in 
Dudingftone,  informer  againjl  him.  As  he  did  not  choofe  to  run 
the  rlfk  of  a trial,  fentence  of  outlawry  was  pronounced  againft 
him  for  his  contempt  and  difobedience.  It  fet  forth.  That  he  had 
been  often  cited  to  appear  that  day  before  the  Court  of  Jufticiary 
to  anfwer  to  a charge  of  blafphemy  : That  he  was  born  of  Chrif- 
lian  parents,  baptifed  and  educated  in  the  Chriftian  Church,  and 
continued  in  the  profeflion  of  Chriftianity,  and  in  communion  of 
the  Chri/iian  Catholick  Church  till  the  fourteenth  year  of  his  age: 

That  he  then  went  abroad  to  follow  the  bufmefs  of  a merchant, 
and  was  feduced  to  a fhameful  apoftacy  from  the  moft  holy  faith, 
and  to  profefs  himfelf  openly  to  be  a Jeiv^  and  that  he  ’was  cir- 
cumcifed:  That  upon  his  return  to  Scotland,  he  at  Edinburgh, 
and  in  the  neighbourhood  thereof,  did  rail  againft  our  Lord  and 
Saviour  Jefus  Chrift  +,  denying  him  to  be  God,  and  affirming 
• S f 2 him 

* Mackenzie’s  Criminal  Trials,  tit.  6.  § ult.  Our  Scandinavian  anceftors  ufed 
to  pour  forth  immoderate  libations  to  the  health  of  their  Gods ; hence,  when 
the  Pagan  religion  yielded  to  the  doftrines  of  the  Golpel,  in  Germany,  and  feveral 
northern  nations,  the  Church  found  it  prudent  to  indulge  the  people  with  a bum- 
per to  the  health  of  our  Saviour,  the  apoftles,  and  the  faints ; Mallet’s  Northern 
Anti<juities,  vol.  i.  p.  137.  f Records  of  Jufticiary,  June  15.  1681. 
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1696  him  to  be  mere  man,  and  a falfe  prophet,  and  outrageoufly  re- 
viling  him  by  fuch  other  blafphemies  as  were  not  fit  to  be  uttered  ; 
renouncing  and  curfmg  the  holy  facrament  of  his  baptifm,  and 
imprecating  vengeance  upon  himfelf  if  ever  he  fliould  return  to 
the  Chrlftian  religion. — If  the  accufecl  was  truly  mad  enough  to 
Undergo  circumcifion,  he  was  at  leall  not  fo  mad  as  to  appear 
before  the  Court  of  Jufticiary  ; and  fentence  of  outlawry  was 
therefore  pronounced  againfl:  him. — The  lafi;  trial  for  blafphemy 
was  that  of  Thomas  Aikenhead. 

Thomas  Aikenhead  appears  to  have  been  about  twenty  years 
of  age;  his  father  *,  who  had  been  a furgeon  in  Edinburgh,  was 
dead.  Sir  James  Stewart,  his  Majefty’s  Advocate,  by  fpecial  or- 
der of  the  Privy  Council,  ferved  him  with  a criminal  indidl- 
ment  J before  the  Court  of  Jufticiary  for  blafphemy.  The  libel 
fets  forth,  that  blafphemy  againfl;  God,  or  any  of  the  perfons  of 
the  bleffed  Trinity,  or  againjl  the  holy  fcriptures^  or  our  holy  reli- 
gion^ is  a crime  of  the  highefl;  nature,  and  feverely  punifhable 
by  the  laws  of  God,  by  thofe  of  this  and  every  well  governed 
real-m,  and  particularly  by  adds  of  parliament,  Charles  II.  pari.  i. 
felf.  I.  chap.  2 1.;  and  by  William,  parliament  A.  D.  1696,  felf.  5. 
c.  1 1. 

That  notwithftanding,  the  prlfoner  had  repeatedly  maintained, 
in  converfation,  that  theology  was  a rhapfody  of  ill  invented 

nonfenfe, 

* I have  difcovered  an  anecdote  concerning  the  pr'foner’s  father.  He  was  cited 
before  the  Pri\7  Council  on  the  20th  April  1682,  for  felling  amorous  and  provoc.a- 
tive  drugs,  by  which  it  was  alledged  that  a woman  would  have  loft  her  life,  had 
not  one  Uoftor  Irvine  given  her  an  antidote.  The  Privy  Council  referred  the  cafe 
to  the  College  of  Phyficians,  and  the  College  fagacioufly  reported,  that  it  was  un- 
fafe  to  life  fuch  medicines  without  fir /I  taking  their  advice  ; Fountainhall,  vol.  I.  p.  183. 
+ Records  of  Jufticiary,  December  23.  i6p6. 
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nonfcnfe,  patched  up  partly  of  the  moral  doctrines  of  phllofo- 
phers,  and  partly  of  poetical  fidions  and  extravagant  chimeras  : 
That  he  ridiculed  the  holy  feriptures,  calling  the  Old  Teftament 
Ezra’s  fables,  in  profane  allufion  to  Efop’s  Fables:  That  he  rail- 
ed on  Chrifl:,  faying,  he  had  learned  inagick  in  Egypt,  which 
enabled  him  to  perform  thofe  pranks  which  were  called  miracles: 
That  he  called  the  New  Tehament  the  hillory  of  the  impoltor 
Chrid  : That  he  faid  Mofes  was  the  better  artid  and  the  bet- 
ter politician  ; and  he  preferred  Mahomet  to  Chrid  : That  the 
Holy  Scriptures  avere  Jiuffed  'u.nth  fuch  madnefs^  nonjhije^  and 
contradicllons,  that  he  admired  the  Jlupidity  of  the  'world  in  be- 
hig  fo  long  deluded  by  them  : That  he  rejeded  the  mydery  of  the 
Trinity  as  unworthy  of  refutation  ; and  Icolfed  at  the  incar- 
nation of  Chrid,  faying,  that  a Theanthropos^  or  God-man,  was 
as  great  a contradiflion  as  a hirco-cervus^  or  goat- dag,  or  that  a 
quadratuvi  was  a rotundiim : That  he  laughed  at  the  dodlrine  of 
redemption  : That  he  faid  the  irotion  of  a fpirit  was  a contradic- 
tion : That  he  curfed  Chrid,  .and  argued  againd  the  being  of 
God,  maintaining,  that  God^  the  Worlds  and  Nature,  are  all  one 
thing;  and  that  the  World  exided  from  all  eternity  : That  he  faid 
the  inventors  of  the  fcriptural  doflrines  would  be  damned,  if 
there  ivas  fuch  a thug  as  renvards  or  punifhments  after  this  life ; 
and  that  Chridianity  itfelf  would  foon  he  extirpated;  That  his 
impiety  was  fo  audacious,  that,  as  he  paded  by  the  Trone  Church 
in  a cold  night,  he  faid  to  a companion,  he  could  widi  to  warm 
himfelf  in  the  place  Ezra  called  Hell  : And,  lafly.  That  he  often 
uttered  thefe  or  the  like  fpeeches  within  the  lad  twelvemonth, 
without  provocation,  and  merely  from  malice  againd  God  and 
Chrid. 
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1696  The  Court  found  J.he  railing  againft,  or  curfing  any  of  the 

’ ^ ’ perfons  of  the  Trinity,  relevant  to  infer  the  pains  of  death  ; and 
the  other  crimes  relevant  to  infer  an  arbitrary  punifhment. 

No  counfel  appeared  for  the  prifoner  ; nor  does  it  feem  that 
one  word  was  urged  in  his  behalf  during 'the  courfe  of  the  trial. 
Four  or  five  witnefles  were  examined,  one  of  them  a writer  in 
Edinburgh,  the  reft  ftudents  at  the  Univerfity,  lads  from  eigh- 
teen to  twenty,  or  twenty-one  years  of  age.  They  proved  moft 
of  the  articles  of  the  libel,  with  this  addition,  that  the  prifgner 
faid  he  was  confident  Chriftianity  would  be  utterly  extirpated  by 
the  year  1800.  There  was  however  a material  defedl  in  the  evi- 
dence. The  article  moft  highly  criminal,  viz.  the  railing  againft 
God,  and  curfing  our  Saviour,  was  not  proved  at  all,  but  was  an 
inference  drawn  by  the  jury  from  the  prifoner ’s  curfing  Ezra, 
and  faying  that  the  inventors  of  the  fcriptural  dodlrines  would 
be  damned,  if  there  be  fuch  a thing  as  damnation. 

The  jury  * unanimoufly  found  the  prifoner  guilty  of  railing 
againft  God,  railing  at  and  curfing  Chrift,  and  of  the  whole 
other  articles  in  the  libel.  This  verdidl  the  jury,  even  by  the 
Jlatute^  vuere  not  vu arrant ed  to  pronounce. — The  railing  againft 
God,  and  curfing  Chrift,  ought  to  have  been  fads  diredly  pro- 
' ved,  and  not  inferences  drawn  from  curfing  the  inventors  of 

fcriptural 

'*  The  following  men  compofed  the  jury  : James  Bouden  late  bailie  of  Edinburgh, 
George  Clerk  (chancellor,  i.  e.  foreman  of  the  jury)  late  bailie  there,  Michael  Allan 
late  dean-of-guild,  Charles  Chartres  late  bailie,  Robert  Forefter-  late  kirk-treafurer^ 
Adam  Brown  (clerk)  late  bailie,  Alexander  Thomfon  late  deacon-conveeneri  Jerom 
Robertfon  periiuig-mahr^  James  Maclurg  late  dean-of-guild,  Patrick  Thorerfon  late 
treafurer,  William  Pattoune  late  bailie,  Robert  Elphinftoune  of  Lofsnefs,  George 
Mofsman  ftationer,  George  Fullertoun.  Five  perfons  fummoned  on  the  jury  re-?- 
fufed  to  attend,  and  were  fined  100  merks  each. 
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fcrlptural  clo£trines ; and  as  for  denying  any  of  the  perfons  of  1696 
the  Holy  Trinity,  it  was  not  the  denial,  hue  obftinately  pcrfifling 
therein,  which  by  the  ftatute  fubjeded  the  offender  to  a capital 
punifliment. 

Befides  thefe  defences,  had  the  Court  been  endued  wiih  the 
humanity  to  appoint  counfel  for  the  prifoner,  it  v/ould  undoubt- 
edly have  been  pled  for  him,  that  thefe  were  rafh  words,  drawn 
from  him  in  the  heat  of  controverfy,  which  by  no  means  coin- 
cided w'ith  his  ferious  notions;  and  that  he  heartily  repented  of 
the  warmth  which  betrayed  him  into  expreffions  fo  diffonant 
from  his  own  fentiments,  and  fo  offenfive  to  the  feelings  of  o- 
theis. — Had  thefe  defences  been  offered  for  him,  the  jury  could 
not,  without  being  guilty  of  perjury,  have  convided  him  of 
obflinately  pcrftjiing  to  deny  the  Trinity^  v;hich  the  flatute  re- 
quired. 

The  verdid  was  returned,  and  fentence  pronounced  againfl 
the  prifoner  on  Chrijimas  Eve^  ‘ To  be  taken  to  the  Gallow-lee 
‘ on  the  eighth  of  January,  between  the  hours  of  two  and  four 
‘ in  the  afternoon,  and  to  be  hanged  ; his  body  to  be  buried  at 
‘ the  foot  of  the  gallows,  and  his  moveable  eftate  to  be  forfeit- 
‘ ed.’ — Mercy  was  afleep*,  as  well  as  Juftice  and  Science;  fo  the 
dreadful  fentence  was  executed  ! 


OF 


♦ Two  men  were  found  guilty  of  houfe-breaking  and  robbery,  attended  with 
very  aggravating  circumftances,  fome  days  before  the  prifoner.  They  were  indul- 
ged in  four  weeks  longer  than  him  as  to  day  of  execution.  Records  of  Jufticiary, 
December  22.  1696,  January  4.  1697. 


328 


i6i5 


OF  OTHER  CRIMES  AGAINST  RE- 
LIGION AND  THE  STATE. 

Trial  of  yohn  Ogilvie  yefuit,  for  faying  of  Mafs^  acknouu- 
ledging  the  Pope  to  be  fudge  in  Controverftes  of  Religion, 
mid  declining  to  anfwer  certain  quefions  put  by  his  Ma- 
jefys  Commijfioners,  concerning  the  Pope' s pouoer  to  ex- 
communicate Kings,  the  murder  of  a King  excommunicated 
and  depofed  by  the  Pope,  and  a Subjebi' s being  abfolved 
from  the  allegiance  due  to  fuch  a King, 

JOHN  OGILVIE,  a Jefult,  was  tried  before  the  Magi- 
ftrates  of  Glafgow  ; judges  fpecially  appointed  for  the  trial 
by  the  Lords  of  Privy  Council  *.  He  was  a prieft  equally  de- 
void of  the  hypocrify  which  charafterifes  the  mofl  infamous,  and 
the  liberality  which  adorns  the  moft  enlightened  of  the  clerical 
order.  He  poflefled  a confiderable  fhare  of  acumen  ingenii',  but 
his  ftrong  and  clear  intelleft  was  flrangely  warped  with  bigotry. 

The  prifoner  was  born  in  the  north  of  Scotland.  He  had 
been  out  of  the  kingdom  for  upwards  of  twenty  years,  and  had 

returned 


* A true  r-elation  of  the  proceedings  againft  John  Ogllvie,  a Jefuit,  &c.  Edin- 
burgh, printed  by-Andro  Hart,  A.  D.  1615. — This  account  differs  little  in  point 
of  faft  from  that  publiflied  at  Douay,  the  fame  year,  from  a manufeript  written  by 
the  prifoner,  and  continued  by  his  fellow  captives  ; except  that  the  one,  perhaps, 
fupprefTes,  and  the  other  may  exaggerate  his  fufferings.. 
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returned  In  the  month  of  June  preceding  his  trial.  The  public 
offence  which  he  gave  by  the  ftatutory  crimes  of  faying  mafs, 
and  of  endeavouring  to  make  converts  to  the  Catholic  religion, 
was  aggravated  by  intemperate  expreflions  of  religious  zeal  ; 
and  as  the  prifoner  had  been  lately  in  England,  his  indifcreet 
language,  joined  to  the  recent  confpiracy  of  the  gun  powder 
treafon,  and  the  general  odium  which  Papifts  laboured  under, 
afforded  a pretext  to  the  abettors  of  kingly  tyranny  and  of  re- 
formed zeal  to  infinuate,  that  the  prifoner  might  be  embarked  in 
fome  defperate  enterprife. 

Many  priefts  had,  of  late,  fmarted  under  the  rod  of  juftice  * ; 
but  the  crown  of  martyrdom  was  referved  for  the  prifoner. 
William  Murdoch,  in  particular,  for  the  crime  of  faying  mafs^  had 
been  fentenced  to  hand  on  the  pillory,  at  Edinburgh,  two  hours, 
in  his  pontifical  robes  ; then  a fire  to  be  kindled,  and  his  robes 
and  inftruments  of  worfhip  to  be  burned  ; and  the  prieft  to  be 
tranfported  and  banifhed  his  Majefty’s  whole  dominions  for  life, 
never  to  return  under  pain  of  death. 

The  prifoner  was  apprehended  by  order  of  the  Archbifiiop  of 
Glafgow,  (for  in  that  city  he  chiefly  fculked)  on  the  4th  of  Oc- 
tober 1614,  and  was  next  day  examined  before  his  Grace  and 
the  Biihop  of  Argyle,  and  fix  other  perfons  of  note. — He  was 
required  to  take  an  oath,  that  he  fhould  tell  nothing  but  the 
truth,  in  fo  far  as  fhould  be  demanded  of  him.  He  replied,  that 
he  would  take  it,  with  an  exception  to  any  articles  that  fhould 
affedl  his  own  life  and  fortune,  or  tend  to  criminate  others. — 
Being  anfwered,  that  every  queftion  which  could  be  propofed 
to  him,  muff  concern  fome  of  thefe  articles.  He  took  the  oath, 
with  this  refervation,  that,  when  he  found  a queftion  imperti- 

^ nent,, 


1615 


* Records  of  Jufticiary,  25th  September  1607, 
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nent,  he  either  would  fay  nothing,  or  declare  fimply,  that  he 
’would  not  tell,  Ke  was  interrogated  accordingly  ; but  nothing 
material  could  be  drawn  from  him  : For,  whatever  Indifcretions 
efcaped  him,  he  refilled  with  a fortitude  which  does  him  infinite 
honour,  every  menace  with  which  his  inquifitors  endeavoured 
to  extort  from  him  a difeovery  of  the  perfons  who  had  incurred 
a penalty  by  hatbouring  him.  He  was  remanded  to  prifon,  and 
loaded  with  heavy  irons. 

He  was  afterwards  brought  to  Edinburgh,  and  examined  a- 
frefli  before  a new  fet  of  commilTioners ; but,  as  either  his  inno- 
cence, or  his  caution,  fereened  him  from  a declaration  of  a cri- 
minal tendency,  he  was  threatened  with  the  torture  ; and  he 
declared  his  readinefs  to  fuffer  whatever  torments  they  fhould 
be  pleafed  to  infli<fl.  But  forae  perfon  whom  (I  fuppofe)  long 
pradice  had  taught  to  tred  with  caution  the  paths  of  iniquity, 
advifed,  that  inftead  of  alTailing  the  prifoner  with  acute  tor- 
ments, they  fhould  keep  him  for  fome  nights  without  fleep,  as 
being  the  fureft  means,  if  not  of  ftaggering  his  refolution,  at  Jeaft 
of  undermining  his  judgment.  This  happy  de’vice  was  followed 
to  fuch  an  extent,  that  according  to  the  prifone'r’s  account  *,  he 
was  kept  from  fleep  for  eight  days  and  nine  whole  nights,  by 
the  thrulling  of  needles  and  pins  into  his  flefh  ; which  had  luch 
an  effedl  upon  him,  that  he  hardly  knew  what  he  either  faid  or  * 
did,  and  often  could  not  recolledl  fo  much  as  what  towm  he  was 
in.  He  relaxed  fo  far  as  to  name  fome  of  the  perfons  who  har- 
boured him ; and  the  commiflioners  flattered  themfelves  he  would 
become  fufficiently  pliable.  In  the  mean  time,  upon  the  ap- 
proach of  the  Chriftmas  holydays,  the  Archbifliop  of  Glafgow 
returned  to  his  dioeefe,  and  took  his  prifoner  along  with  him, 

lodged 

* Relatio  Incarceratlonis  et  Martyrii  P.  Joannis  Ogilbei,  &c.  &c.  Duaci,  typis 
viduae  Laurentii  Kellami  fub  figno  Agni  Pakhalis,  1615. 
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lodged  him  in  his  houle,  and  entertained  him  well  *.  In  the 
beginning  of  January,  new  commiffloncrs  were  appointed  to  take 
the  prifoner’s  opinion  on  certain  fpecial  interrogatories  propound- 
ed by  his  Majefty.  To  ihefe  he  anfwered  in  fubftance,  decla- 
ring, ‘ That  he  thought  the  Pope  had  a right  of  jurifdidion  o- 
‘ ver  the  King  in  fpiritual  affairs  ; but  that  the  prifoner  was  not 
‘ bound  to  declare  his  opinion  as  to  temporal,  except  to  the 
‘ Pope,  or  thofe  authorifed  by  him  : That  the  Pope  had  autho- 
‘ rity  to  excommunicate  the  King,  or  any  perfon  who  had  been 
‘ initiated  into  Chriftianity  by  baptifm  : That,  as  to  the  Pope’s 
‘ having  a right  to  depofe  an  excommunicated  Prince,  or  to  ab- 
‘ folve  his  fubjedls  from  their  allegiance,  or  whether  it  were 
‘ lawful  to  kill  fuch  a Prince,  he  was  not  bound  to  declare  his 
‘ opinion.’ — As  if  this  declaration  was  not  fufficiently  difgufting 
to  the  dai^nty  palate  of  the  Bricifli  Solomon,  the  prifoner  volun- 
teered in  adding,  that  he  condemned  the  oaths  of  fupremacy  and 
allegiance,  as  put  in  England,  infilled  that  this  fhould  be  infert- 
ed  as  part  of  his  declaration,  and  fubfcribed  the  whole,  ‘ yohan- 
‘ nes  Ogilveus  Societatis  yeju.' 

Nothing  more  was  wanting  to  accomplilh  his  dellru^lion.  The 
virtuous  and  learned  Sir  Thomas  More  had  fallen  a facrifice  «- 
bout  eighty  years  before^  to.  a capricious  tyrant,  by  faying,  that  a 
queftion  relating  to  the  fupremacy  was  like  a two  edged  fword; 
if  one  anfwered  the  one  way,  it  confounded  the  foul  j if  the  o- 
ther,  it  deftroyed  the  body.  The  prifoner  went  much  further  ; 
he  vehemently  perfifled  in  his  declaration,  notwithflanding  the 
endeavours  of  the  King’s  commiffioners  to  prevail  on  him  to- 
foften  it  ; and  an  order  from  his  Majefly  to  the  ’ ords  of  the 
Privy  Council  was  received,  commanding  them  to  bring  him  to 
trial. 

T t 2 He 
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1615  He  was  accordingly  indidled  upon  three  ftatutes,  viz.  James  I. 
Pari.  3.  chap.  48.  ; James  VI.  Pari.  8.  c.  129.  and  Pari.  18.  c.  i. 
But  although  the  indidiment  fet  forth,  with  manifefl;  falfchood, 
that  the  firft  of  thefe  adls  was  guarded  with  the  pains  of  treafon; 
and,  although  the  laft  of  them  contains  the  unparallelled  abfurdi- 
ty  of  ‘ annulling  and  refcinding  every  thing  done^  or  hereafter  to 
‘ he  done^  in  prejudice  -of  the  royal  prerogative^  in  any  thne  bygone 
^ -or  to  come  j yet  neither  of  them  could  have  ferved  to  con- 
demn the  prifoner,  they  being  declaratory,  but  not  penal  adls  ; 
for,  although  they  de'clared  the  King’s  power  in  all  cafes,  and 
over  all  perfons,  they  had  no  penal  fandlion  whatever  annexed 
to  the  breach.  The  ftatute  James  VI.  Pari.  8.  c.  129.  was  not 
fo  favourable  for  the  prifoner.  It  confirms  the  royal  power  over 
all  perfons,  and  in  all  cafes,  fpiritual  and  temporal  ; and  declares 
the  King  and  his  Privy  Council  to  be  competent  judges  to  all 
perfons,  in  all  matters,  ‘ concerning  which  they  fliould  be  ap- 
‘ prehended,  or  charged  to  anfwer  fuch  things  as  fhould  be  in- 
‘ quired  of  them.  And  that  none  apprehended  or  charged  to 
‘ that  effedt  fhould  decline  the  authority  of  the  King  or  hisCoun- 
‘ cil  under  pain  of  treafon.’  This  ftatute,  broad  as  it  is,  could 
not  have  affedted  the  prifoner’s  life,  had  not  a falfe  conftrudtioii 
been  put  upon  it  ; by  comprehending  under  it  not  only  thofe 
who,  when  called  before  the  King  and  Council,  declined  their 
jurifdiclion.,  hut  alfo  thofe  'who  declined  to  anfwer  every  imperti- 
nent or  inftdious  quef  ion  that  poffibly  ftiight  have  involved  them- 
jclves  in  the  acknowledgment  of  a capital  crime.  This  conftruc- 
tion  the  King’s  Counfel  does  indeed  put  upon  the  fiatute,  in 
the  courfe  of  this  trial.  I apprehend  that  the  words  of  the  adt, 
which  it  muft  be  confefled,  are  obfcure  and  ambiguous,  do  not 
' warrant  it.  If  they  do,  I have  only  to  obferve,  that  to  oblige 
a perfon  to  anfwer.,  under  pain  of  death,  to  an  interrogatory 

which 
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•which  may  affcH  his  own  life^  is  perhaps,  the  greateft  pitch  of  1613 
tyranny  and  iniquity  that  any  legiflative  body  ever  attained.  ' — 

The  Indidlment  proceeds  to -charge,  that,  notwithftanding  thefe 
ftatutes,  the  prifoner  liad  renounced  his  natural  allegiance,  and 
had  endeavoured,  by  conferences,  enticements,  mafs-faying^  and 
other  crafty  means,  not  only  to  corrupt  his  Majefty’s  fubjedls  In 
religion,  but  alfo  to  pervert  them  from  their  duty  to  their  Prince, 
till  he  had  been  difeovered  and  apprehended  by  the  Archbifliop 
of  Glafgow. — His  declaration  of  the  i8th  of  January  is  then 
founded  on  ; and  many  big  founding  words  follow,  ‘ That  the 
* prifoner  was  guilty  of  moji  damnable  high  treafon^  in  not  an- 
‘ fwering,  acknowledging,’  &c.  &c.  Towards  the  conclufion, 
the  libel  fets  forth  his  Majefly’s  great  reluctance  to  apply  the 
feverities  of  the  law  to  the  fayers  and  hearers  of  mafs,  and  his 
gentlenefs  towards  fuch  offenders,  ^in  only  punifhing  them  by 
imprifonment  and  banifliment,  of  which  the  prifoner  had  expe- 
* lienee  in  the  fate  of  his  own  accomplices  ; but  that  he,  by  the 
three  lajl  articles  in  bis  declaration^  fhowed  a profelTed  purpofe 
to  effect  the  deftruCtion  of  his  Majefly’s  perfon  and  government; 
by  all  which,  he  had  committed  heinous  and  unpardonable  trea- 
fon. 

The  Archbifliop  of  Glafgow,  James  Marquifs  of  Hamilton, 
Robert  Earl  of  Lothian,  William  Lord  Sanquhar,  John  Lord  He- 
ming,  Robert  Lord  Boyd,  and  Sir  Walter  Stewart,  were  affeflbrs 
to  the  Court;  and  Sir  George  Elphingftone  of  Blythefwood  was 
the  Chancellor  of  a very  refpeCtable  jury.  The  indictment,  the 
ftatutes,  and  the  prifoner’s  declaration,  being  read  over,  the  Ad- 
vocate-depute  addreffed  him  in  a fpeech,  telling  him,  that  he  was 
not  profecuted  for  faying  mafs,  nor  for  feducing  the  people  to 
Popery,  nor  for  any  thing  that  concerned  his  confcience,  but  for 
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1615  declining  the  King’s  authority,  and  maintaining  treafonable  opi- 
nions,  as  ‘ the Jlatutes  libelled  on  made  it  treafon  not  to  anfwer  the 
‘ King  or  his  council  in  any  matter  ivhich  JJjould  be  demanded 

This  confcientious  harangue  being  finilhed,  the  prifoner  was  al- 
lowed to  Hate  objections,  if  he  had  any,  why  the  perfons  named 
Ihould  not  pafs  upon  his  jury.  To  this  he  made  anfwer,  that 
‘ the  jurymen  were  either  friends  to  his  caufe,  or  enemies  ; 

‘ if  enemies,  they  could  not  be  admitted  upon  his  trial ; if  friends, 
‘ they  Jloould  f and  prifoner  s at  the  bar  uuith  him'  This  ridicu- 
lous objection  being  over-ruled,  and  the  indidlment,  the  ftatutes, 
and  the  prifoner’s  figned  declaration  upon  the  interrogatories 
j)ropounded  by  the  King,  being  again  read  over,  the  prifoner,, 
who  had  no  counfel,  was  defired  to  fay,  what  he  could  in  his  own 
behalf.  This  the  unhappy  man  performed  to  a title,  in  a fpeech 
replete  with  Imprudence,  extravagance,  and  bigotry,  declaring, 

‘ that  he  repented  of  nothing  but  not  having  been  bufy  enough 
‘ in  making  converts;  and  that  if  all  the  hairs  in  his  head  nvere 
‘ priefs  they  fhould  all  come  into  the  kingdom.'  The  Archbifhop 
then  addreffed  the  jury  ; and  the  King’s  counfel  finilhed  the 
whole,  by  protefting  for  an  affize  of  ’willful  error  if  they  fhould 
acquit  the  prifoner. 

I 

The  prifoner  was  ferved  with  his  indidment  in  the  laft  week, 
and  was  brought  to  trial  on  the  laft  day  of  February. — The  jury 

being 

* It  is  fomewhat  remarkable  that  the  fon  or  grandfon  of  Edmonfton  of  Dun- 
treath,  one  of  the  jurymen  who  convicted  the  prifoner,  was  fined  by  the  Privy 
Council  in  9000  merks,  for  refujtng  to  anfwer  upon  oath  whether  he  had  harboured  one 
Forefer  a field  preacher,  who  was  under  fenience  of  banijhment,  &c.  ; June  30.  1681.  j 
Fountainhall’s  Decifions,  p.  145.  Now,  refufing  to  anfwer  upon  oath  was  the  on- 
ly crime  which  was  proved  againft  the  prifoner  Ogilvie. 


ANDTHESTATE.  335 

being  inclofed,  returned  to  the  Court,  which  continued  fitting,  a 1615 
fpeedy  and  unanimous  verdid:,  finding  the  prifoner  guilty  of  the 
whole  treafons.  libelled.  He  was  lentenced  to  be  taken  immedi^ 
ately  from  the  Court  to  the  place  of  execution^  and  there  to  be  hang- 
ed and  quartered. — ^He  then  cried  out,  ‘ God  have  mercy  upon 
‘ me!  If  there  be  here  any  hidden  Catholicks,  let  them  pray  for 
‘ me ; but  the  prayers  of  hereticks  I will  not  have.’ 

After  a fhort  interval  allowed  for  penitence  and  prayer,  (per- 
haps alfo  for  ereding  the  fcaffold),  he  was  hanged  that  fame  af- 
ternoon, but  the  quartering  was  difpenfed  with. 


A few  months  after,  William  Sinclair  advocate,  Robert  Wilkie 
brewer,  and  Robert  Cruikfhanks  ftabler  in  Edinburgh,  were  tried 
before  the  Court  of  Jufticiary  for  refetting  that  is,  giving  meat 
and  lodging  to  the  above  John  Ogilvie  and  another  Jefuit  Prieft. 
They  were  convided  ; and  by  exprefs  warrant  of  his  Majefty 
were  fentenced  to  be  hanged : But  by  a pofterior  warrant  the 
fentence  was  changed  into  perpetual  banilhment. 


Mr  John  Wallace  for  faying  of  Mafs,  being  habit  and  repute 
a Popijh  Prieft.,  and  refufmg  to  take  the  formula,- 

The  penal  laws  againfl:  Papifts  had  amounted  to  a moft  fan-  1722 
guinary  pitch  of  perfecution;  but,  as  in  moft  cafes  where 
the  punifhment  bears  no  proportion  to  the  offence,  the  Immani- 

* Records  of  Jufticiary,  July  14.  Auguft  15.  & 30.  1615. 
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1722  tj  of  mankind  is  unwilling  to  furnilh  the  public  profecutor  with 
evidence,  fo,  in  the  crime  of  Popery^  the' Rate  had  to  enadt  a law 
for  afcertaining  a proof  of  the  offence.  By  this  law  it  was  de- 
clared, that  any  perfon  who  was  habit  and  repute  *,  that  is,  ge- 
nerally holden  and  deemed  to  be  a Popilh  Prieft,  and  who 
fliould  refufe  to  take  a formula  therein  prefcribed,  fhould  be 
banifhed  for  life,  never  to  return  under  pain  of  death.  By  the 
fame  law,  the  being  found  in  a chapel  where  there  were  altar 
and  mafs-book,  &c.  fubjedled  the  perfon  fo  found  to  perpetual 
banifhment.  Papifts,  or  thofe  refufing  to  take  the  formula,  by 
this  flatute,  are  likewife  declared  incapable  of  all  fucceffion  what- 
ever; the  fame  to  devolve  upon  the  next  Protefant  heir.  And 
thofe  who  apofatize  from  ‘ the  true  Protefant  religion^  by  pro- 
feffing  the  Popifh,  are  alfo  declared  to  forfeit  their  whole  heri- 
table eftate  to  their  next  Proteftant  heir. 

Upon  this  law  Mr  Wallace  was  indidedt*  It  was  charged  a- 
gainft  him,  that  the  magiftrates  | of  the  Canongate,  a fuburb  of 
Edinburgh,  had  fent  a parcel  of foldiers  into  the  houfe  of  Elizabeth 
Duchefs  Do’wager  of  Gordon  on  the  29th  of  April  laft,  which, 
by  the  bye,  was  a Sunday  ; that  the  foldiers  there  apprehended 
the  prifoner  when  he  was  about  to  fay  mafs  ; and  that  he  refu- 
fed  to  take  the  formula  when  tendered  to  him.  He  and  his  fure- 
ty  had  granted  a bail-bond  of  a thoufand  merks  Scots  to  Rand 
trial  ; but,  as  he  failed  to  appear,  the  bail-bond  w^as  forfeited  ||, 
and  fentence  of  outlawry  was  pronounced  againR  him. 

It 

* William,  parliament  ift,  felT.  8.  c.  3.  A.  D.  1700..  + Records  of 

Jufticiary  Auguft  23.  1722.  f Thefe  magiftrates  were  entitled  to  a re- 
ward of  500  merles  Scots  for  feizing  a Prieft.  II  So  late  as  April  2J. 

1755,  Alexander  M‘Donald,  a Popifti  Prieft,  by  the  ivay  of  favour  and  clemency^  was 
banifhed  Scotland  for  life,  having  refufed  to  take  the  rormula. 
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It  aggravates  not  a little  that  contempt,  mixed  with  horror,  1722 
which  ought  to  be  entertained  of  certain  parts  of  our  penal 
law,  that  by  the  vmrepeaUd  ftatute  upon  which  the  prifoner  was 
condemned,  no  parent  can  put  his  child  to  an  eminent  mafler  in 
riding,  fencing,  mufick,  French,  or  Italian,  (for  fuch  are  moftly 
Papifts),  but  he  mud  incur  a penalty  of  500  merks  for  each  of- 
fence, which  ‘ may  be  purfued  for  by  any  Protejlant  fubjeB,  and 
upon  con  vision  (hall  pertain  to  the  purfuer  for  his  reward.* 

What  heightens  the  abfurdity  is,  that  one  of  thofe  mafters  thus 
forbidden  by  Jlatute  to  teach,  has  a royal  bounty  of  L.  200  a 
year  for-  teaching. — The  trumpet  of  fedition  and  fanaticifm, 
blown  by  the  foul  breath  of  ignorance  againft  the  repeals  of 
thofe  penal  laws;  the  difmal  confequences  of  the  blaft;  the  guilt 
which  thofe  trumpeters  incurred  ; and  the  difgrace  which  they 
have  brought  upon  this  country,  will  not  be  purified  by  many 
hiftrums  of  liberal  fcience.  I fhall  make  no  farther  commentary 
upon  this  ftatute,  and  this  profecution,  but  that  it  fhould  teach  a 
little  moderation  of  language  to  that  clafs  of  people  which  upon- 
every  occafion  launches  forth  its  undiftinguifhing  applaufe,  upon 
the  principles  of  liberty  which  flowed  from  the  glorious  Revolu- 
tion ; and  the  principles  of  toleration,  fo  congenial  to  the  meek- 
fpirit  of  the  Reformed  Religion. 


Sir  James  Ker  for  celebrating  clandefine  and  irregular  mar^- 
riage. 

S'Tr  James  Ker  in  Old  Roxburgh  was  depofed  from  the  of- 

fice  of  a clergyman  on  account  of  ind'be'h.'v-our,  in  Novem-  ' 

and  was  excommunicated  on  the  26ta  uf  May  after*. 
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1590  He  conuriued  notwith (landing  to  celebrate  marriage  and  the  fa- 
crament  of  baptifm.  For  thefe  offences  he  was  tried  on  the  iSth 
of  June  1590,  on  an  indidlment,  ‘ for  lying  under  the  horrible 
‘ fentence  of  excommunication,  feparate  from  the  fuffrage  and 
‘ prayer  of  the  Kirk,  and  merit  of  the  blood  of  Chrift,  to  the 
‘ damnation  of  his  foul^  continually  from  the  26th  day  of  March 
‘ 1584:  That  although  he,  for  mifbehaviour,  had  been  deprived 
‘ of  the  clerical  fundion  in  the  month  of  November  1583,  he 
‘ continued  notwithftanding  to  abufe  the facraments^  by  marrying  ^ 
‘ fundry  perfons^  and  baptiftng  of  children,^ 

The  prifoner  came  in  the  King  s nvill^  i,  e.  fubmitted  to  his 
Majefty’s  pleafure,  which  the  King’s  Advocate  declared  to  be, 
that  the  prifoner  fhould  (land  two  hours  at  the  Crofs  with  a pa- 
per in  his  hat  denoting  his  crime;  and  that  he  fhould  not  com- 
mit the  like  tranfgreflion  again  under  pain  of  death. — Let  us 
compare  this  fentence  with  that  which  was  pronounced  in  the 
following  trial,  in  a more  enlightened  age,  and  under  a more  free 
government. 


fohn 


f The  Advocate  was  here  a little  out  in  his  divinity.  It  Is  an  apt  illuftration  of 
the  nicety  of  the  dlfpute  between  the  Rornilh  and  Reformed  Churches  concerning 
the  number  of  the  facraments,  and  of  the  iniquity  of  annexing  rigorous  punifh- 
ment  to  a difference  of  religious  opinion,  that  the  King’s  Advocate,  in  a criminal 
libel,  fhould  fall  into  the  miftake  of  Rating  the  celebration  of  irregular  marriage  as 
the  abufe  of  a facrament. 
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yohn  Connochar  for  celebrating  clandefine  and  irregular 
marriage. 


JOhn  Connochar  was  a nonjurlng  clergyman  of  the  Epif- 
copal  Church  of  Scotland.  His  refidence  in  a wild  diftri6t 
of  the  Highlands,  where  there  was  not  within  many  miles  a man 
of  his  knowledge  and  learning,  gave  him  a degree  of  confe- 
quence  to  which  his  irreproachable  morals  and  unafFe£ted  piety 
added  fingular  importance  : But  his  virtues  were  poifoned  by  his 
attachment  to  an  unfortunate  family;  and  the  eminence  of  his  fi- 
tuation  and  character,  which  in  better  times  would  have  com- 
manded felicity,  ferved  only  to  attrad;  the  fire  of  political  venge- 
ance. He  was  marked  out  as  a vidim  whofe  ruin  was  to  con- 
found the  remains  of  a vanquifhed  party. 

The  gentry  in  the  North  of  Scotland  profefifed  almoft  univer- 
fally  the  Epifcopal  or  Poplfh  religion;  and  meeting-houfes  were 
tolerated  where  public  worfhip  was  performed  according  to  the 
liturgy  of  the  Church  of  England.  But,  on  the  extindion  of 
the  rebellion  i 745,  Government  thought  proper  to  make  an  in- 
dired  acknowledgement  of  the  King’s  title  to  the  throne,  in  the 
moft  folemn  addrefles  to  God,  an  indifpenfible  part  of  the  for- 
mula. It  commanded  all  Epifcopal  clergymen,  at  every  time 
they  celebrated  public  worfhip  * before  more  than  five  perfons, 
to  pray  for  the  King  and  royal  family  by  name.  As  the  gentle- 
men in  that  part  of  Scotland,  for  the  moft  part,  were  attached  to 

' U u 2 the 


* George  II.  an.  19.  cap.  38. 
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*755  houfe  of  Stuart,  the  ad  met  with  no  other  obedience  than  by 
many  peoples  abfenting  themfelves  entirely  from  Church.  Still 
however  many  devout  perfons  performed  a duty  which  they 
thought  acceptable  to  God,  at  the  rilk  of  incurring  the  venge- 
ance of  their  temporal  fovereign.  Various  profecutions  were 
accordingly  inftituted  for  this  offence  j and  of  thefe,  the  moft  re- 
markable was  that  againft  the  prifoner. 

At  the  didance  of  nine  years  after  the  extindion  of  the  rebel- 
lion, he  was  apprehended  in  his  own  houfe  by  a party  of  fol- 
diers,  on  a day  (30th  of  January)  upon  which  it  was  to  be  ex- 
peded  that  he  and  his  hearers  would  be  engaged  in  their  forbid- 
den worfhip  *.  The  warrant  for  his  commitment  proceeded  up- 
on a petition  from  his  Majefty’s  Advocate  to  the  Lords  of  Judi- 
ciary, fetting  forth,  that  Mr  Gonnochar  without  having  letters 
of  orders  in  terms  of  law,  and  without  having  taken  the  oaths 
to  government,  had  prefumed  to  officiate  as  a minilter,  by  pray- 
ing and  preaching,  and  adminiftering  the  facraments  j alfo,  that 
his  fermons  were  calculated  to  fow  fedition,  and  to  excite  difaf- 
fedion. 

The  prifoner  having  applied  to  the  Lord  Juflice  Clerk  to  be 
admitted  to  bail,  his  requeft  was  granted  : But,  in  the  mean  time, 
he  was  detained  in  virtue  of  a new  warrant  of  the  Court  of  Juf- 
ticiary,  proceeding  upon  a new  petition  from  the  Lord  Advocate, 
fetting  forth,  that  befides  the  offences  for  which  the  prifoner  was 
at  firfl:  incarcerated,  he  was  alfo  to  be  tried  on  the  datute  of 
Charles  II.  againd  celebrating  clandedine  or  irregular  marriage. 
— It  mud  be  obferved,  that,  by  the  former  of  thefe  ads,  the 
prifoner  for  the  fird  offence  could  only  be  fubjeded  to  fix  months 

imprifonment. 


* January  30.  1755.  Scots  Magazine,  vol.  17.  p.  207. 
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imprlfonment,  but  by  the  latter  he  might  be  condemned  to  per-  1755 
petual  banilhment.  v-^j 

A frefli  bail-bond  being  offered,  the  prifoner  was  releafed  on  the 
27th  of  February ; and,  on  the  loth  of  April,  he  was  brought  to 
trial  before  the  Ciircuit  Court  of  Jufticiary  at  Inverary:  A diftri<3:, 
where  the  attachments  of  the  people,  and  the  fate  of  Stewart  of 
Aucharn,  who  was  capitally  convicted  fome  time  preceding,  left 
no  reafon  to  dread  that  the  jury  would  make  any  great  ftretch  to 
acquit  the  prifoner.  He  was  charged  with  two  offences  ; the  ce- 
lebrating of  marriage  without  being  lawfully  authorifed  by  the 
eftablifhed  Church  of  Scotland,  or  by  any  other  legal  authority ; 
and  celebrating  of  it  in  a clandeftine  and  diforderly  way,  con- 
trary to  ad  Charles  11.  Pari.  SefT.  i.  c.  34. 

It  was  pled  for  the  prifoner,  that  the  flatute  libelled  on  * had 
been  eftablifhed  diredly  with  a view  to  fupport  Epifcopacy  a- 
galnft  fedaries  ; therefore,  to  turn  it  as  an  engine  of  deftrudion 
againft  that  religion  which  it  was  meant  to  proted,  was  totally 
to  invert  its  purpofe  ; — That  all  the  ads  in  favour  of  Epifcopa- 
cy had  been  abolifhed  by  William  and  Mary,  Pari.  i.  SefT.  i. 
c.  5.  That  it  behoved  Epifcopacy  either  to  be  the  eftablifhed 
religion  or  not.  If  it  was  the  eftablifhed  religion,  the  Prieft: 
could  not  be  condemned  as  unqualified  to  celebrate  marriage. 

If  it  was  not  the  eftablifhed  religion,  it  muft  be  ranked  among 
the  feds  of  nonconformity  ; and  even  in  that  cafe,  the  clergy- 
man was  equally  fafe  ; for  all  laws  againft  nonconformifts  were 
repealed  by  ad  1690,  c.  27. — This  conftrudion  of  the  ftatiites 
was  confirmed  by  the  univerfal  fenfe  of  the  nation;  for,  although 

thoufands 

• Records  of  Weftern  Circuit  Court  of  Jufticiary,  April  10.  *755^.  Scots  Ma- 
gazine, vol.  17.  p.  207. 
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1755  thoufands  of  marriages  had  been  celebrated,  hot  only  by  Epifco- 
pal  clergymen,  but  by  diflenters  of  all  forts,  no  profecution  had 
ever  been  brought  on  this  branch  of  the  ftatute  alone  : Nay,  fo 
little  was  our  law  fcrupulous  as  to  a clergyman,  the  celebrator  of 
a marriage  being  ordained  by  the  eftablifhed  church,  that  a valid 
marriage  might  be  pronounced  by  any  civil  magiftrate  : Indeed, 
the  ceremony  of  marriage  is  totally  uneffential  to  its  validity. 

As  to  the  fecond  offence  charged  againft  him,  the  celebration 
of  marriage,  in  a clandeftine  and  diforderly  way,  it  was  proved 
on  behalf  of  the  prifoner,  that  the  parifh-church  in  which  he  li- 
ved, as  well  as  the  next  pariih,  had  been  for  fome  time  vacant ; 
fo  that  in  the  diftri(ft  where  he  lived,  there  was  no  clergyman 
but  himfelf,  in  a fpace  of  twenty  miles  : — That  he  had  been 
fcrupuloufly  anxious  to  celebrate  marriage  in  the  moft  regular 
manner,  both  as  to  the  ejjcntial  and  ceremonial  parts  of  the  con- 
tracSt : That  when,  by  the  want  of  public  worlhip  in  the  parifh- 
church,  the  ceremonial  part,  viz.  the  publication  of  the  banns, 
could  not  be  performed,  he  made  the  beadle  proclaim  them  be- 
fore witneffes  at  the  church- door  ; and,  as  to  the  ejjential,  he  in-  ♦ 
ftrufted,  that  when  he  celebrated  marriage,  it  was  always  with 
the  confent  of  the  friends  of  both  parties.  Nay,  that  he  had 
refufed  to  celebrate  a marriage  in  a clandeftine  manner,  although 
ten  guineas  had  been  offered  as  ah  inducement. 

Notwithftanding  thefe  arguments,  the  Court  found  the  firft, 
as  well  as  the  fecond  article  of  the  indidment,  relevant  to  infer 
the  pains  of  law. 

The  counfel  for  the  prifoner  reminded  the  jury,  that  notwith- 
ftanding the  interlocutor  of  the  Court,  they  w^ere  entitled,  if  they 

thought 
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thought  proper,  to  acquit  the  prifoner  of  both  charges.  But  left  1755 
the  fountain  of  juftice  fhould  purify  the  ftream  of  political  ven-  '-v-j 
geance,  it  was  obferved  from  the  bench,  that  the  jury  could  have 
no  room  for  doubt  ; and  that  nonjuring  Epifcopal  clergymen  of 
the  prifoner  s a^ivity^  ivere  dangerous  to  the  prejent  happy  efa- 
bliJJjment.  The  jury  found  the  prifoner  guilty  ; but,  in  refpedt 
of  certain  alleviating  circumrtances,  recommended  him  to  mercy. 

— He  was  condemned  to  perpetual  banifhment,  never  to  return 
under  pain  of  death. 


Mr  Daniel  Taylor^  and  twenty-four  other  preachers  of  the 
Epifcopal  communion  in  Edinburgh^  Mr  Arthur  Miller 
preacher  in  Leithy  and  Mr  Robert  Colty  and  Mr  James 
Hunter y Muffelburghy  for  preaching  to  an  Epifcopal  con- 
gregationy  without  letters  of  orders  from  a Prctefant  Bi^ 
fhop  ; and  without  praying  for  King  George  by  name. 


HIS  Majefty  wrote  a letter  to  the  Lords  of  Jufticiary  on  the 
1 2th  of  May  1716,  fetting  forth,  that  he  underftood 
there  were  meeting-houfes  in  Edinburgh,  and  other  parts  of 
Scotland,  where  divine  fervice  was  performed  without  praying 
for  the  King  and  Royal  Family;  and  requiring  their  Lordftiipst 
* to  give  ftrid;  orders  for  fhutting  up  all  fuch  meeting-houfes,’ 
and  for  proceeding  againft  offenders  in  time  coming. 


The 


♦ The  letter  is  fuperferibed  » George  R.’  and  counterfigned  by  Mr  Secretary 
Stanhope.  f Records  of  Jufticiary,  May  18.  & 2i.  June  Ji.  18.  & 28. 

December  31.  1716;  February  13.  June  19.  1717.1  - 
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The  Lords  fent  an  anfwer  to  Mr  Secretary  Stanhope,  repre- 
fcnilng  their  alacrity  in  ordering  profeciitions  agalnll;  fuch  of- 
fenders ; but,  as  to  fhutting  up  fuch  meeting-houfes,  they  obfer- 
ved,  ‘ We  are  humbly  of  opinion,  that  our  forms  do  not  allow 
‘ fuch  fummary  procedure  till  after  trial  and  conviction  by  due 
‘ courfe  of  law.’  Even  then,  their  Lordihips  fufpeCted  they  were 
authorifed  only  to  exaCt  the  penalties  prefcribed  bylaw;  but  not 
to  fhut  up  the  meeting-houfes.  The  Lords,  at  the  fame  time,, 
ordered  the  Crown  lawyers,  with  all  diligence,  to  prepare  in- 
dictments againft  all  Epifcopal  minifters  guilty  of  this  offence. 

The  prifoners  vs^ere  accordingly  ferved  with  an  indictment, 
fetting  forth,  that  a ftatute  of  Queen  Anne  was  enaCted  for  pre- 
venting diflurbance  to  thofe  of  the  Epifcopal  communion  in  Scot- 
land : That  this  ftatute  fpecially  provided,  that  no  perfon  fhould 
prefume  to  officiate  as  a paftor  in  fuch  congregations,  without 
having  previoufly  lodged  with  the  juftices  of  peace  letters  of  or- 
ders from  a Proteftant  Bifhop;  and  without  alfo  praying  in  ex- 
prefs  words,  fome  time  during  the  fervice,  for  * her  moji  Jacred 
‘ Majefly  ^leen  Arine^  and  the  moJl  excellent  Princefs  Sophia^ 
‘ Elehirefs  and  Duchefs-Do’wager  of  Hanover^  ’while  living  * : 
That  notwithftanding  the  demife  of  the  late  Queen,  thefe  claufes 
remained  perpetual  conditions;  and  that  by  an  order  of  the  Re- 
gency, Auguft  I.  1714,  the  clergy  were  required  to  pray  in  ex- 
prefs  words  for  his  moft  facred  ‘ Majefty  King  George  That 
neverthelefs  the  prifoners  had  prefumed  to  celebrate  the  Epifco- 
pal worfhip  without  letters  of  orders,  which  was  contrary  to  the 
eftablifhment  of  the  Church  of  Scotland,  as  fettled  by  aCl  of  par- 
liament, and  ratified  by  the  Union  ; and  that  they  had  alfo  ne- 
gleCted  to  pray  for  King  George:  For  which  tranfgreffions  the 
prifoners  plight  to  be  punlfhed  in  terras  of  the  aCl, 

Informations 

Statute  itth  Aline,  cap..7. 
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Informaiions  were  lodged  for  both  parties;  but,  as  the  argu  1716 
ments  for  the  prifoners  were  over-ruled,  moft  of  them  to  fave 
trouble  to  the  Court  confefTed  both  charges.  The  whole  of  the 


prifoners,  except  one  nvhp  had  produced  letters  of  orders  from  an 
exauflorated  ^ ScotiiJlj  Bifloop^  were  debaried  from  preaching  til! 
they  fhould  produce  letters  of  orders  in  terms  of  the  a£t;  andtwenty- 
one  of  them  were  fined  L.  20  Sterling  each,  half  to  the  informer, 
and  half  to  the  poor  of  the  parilh  ; a fentence  palpably  illegal ; 
for,  as  this  penal  fiatute  annexed  the  penalty  of  L.  20  to  the  not 
praying  for  S^ueen  Anne^  'while  living,  it  was  repugnant  to  every 
rule  of  law,  to  every  principle  of  liberty,  to  extend  the  penalty  to 
the  not  prayingybr  Kifig  George  after  floe  voas  dead.  As  the  Court 
had  omitted  to  grant  letters  of  horning  t,  his  Majefty’s  Advocate, 
about  fix  months  after,  prayed  the  Court  for  letters  of  horning, 
no  informer  'would  apply-,  and  they  were  granted  accor- 
dingly for  L.  10  againfl;  each  of  ihefe  perfons,  to  be  paid  to  his 
Lordffjip  as  informer^ 


About  the  fame  time,  a petition  was  prefented  to  the  Court  by 
the  magiftrates  of  Edinburgh,  fetting  forth,  that  their  Lordfhips, 
by  their  fentence  of  the  28th  of  June,  had  commanded  all  fhe- 
riffs  and  magiftrates  of  boroughs  to  prevent  thofe  clergymen  from 
officiating  within  their  diftrids ; that  however  they  had  now 
produced  their  orders,  which  were  regiftered  as  the  ftatute  di- 
reds  ; that  the  Lord  Advocate  had  delivered  a meffage  to  the 
magiftrates  from  his  royal  highnefs  the  Regent,  fignifying  his 

X X opinion 

* An  objeAion  was  dated  before  the  magiftrates  of  Edinburgh  to  the  letters  of 
orders  of  Mr  Greendiicl’s,  as  granted  by  an  exaudiorated  Bifhop.  The  objedlion 
was  fuftained  by  the  magidrates,  and  afterwards  by  the  Lords  of  Seffion ; but  the 
decree  was  reverl'ed  on  appeal.  Journal  of  the  Houfe  of  Lords,  March  i.  1710. 
f -A  form  of  the  law  of  Scotland,  neceflary  for  didraining  the  perfon  and  goods' 
of  a debtor. 
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opinion  that  they  had  been  remifs  in  executing  the  fentence  of 
Judiciary,  and  his  expedation  that  they  would  pay  more  zealous 
attention  to  carry  it  into  execution:  And  the  magiftrates  being 
at  a lofs  how  to  proceed,  in  refped  of  the  letters  of  orders  being 
produced,  craved  the  direflions  of  the  Court.  Their  Lordlhips 
returned  an  anfwer  to  the  petition  of  the  magiftrates,  dark  and 
equivocal  as  the  Sybilline  Oracles,  importing  that  the  procefs 
was  ended  ; that  they  could  not  alter  their  own  fentence;  ‘ and 
‘ the  faids  Lords  looked  on  the  faid  fentence  as  containing  a full 
‘ warrant  for  the  execution  of  the  fame.’ — I apprehend  that  the 
Lords  of  Judiciary  and  the  magiftrates  of  Edinburgh  had  reci- 
procally endeavoured  to  devolve  on  each  other  the  odium  of  the 
■people  for  executing  of  the  fentence,  or  the  indignation  of  the 
Prince  for  not  executing  of  it.  It  appears  that  the  fhutting  up  of 
meeting  houfes  was  by  no  means  rigoroufly  enforced  ; for  I find 
feveral  of  thofe  very  clergymen  within  a few  months  again  con- 
vided  for  the  fame  offence.  Indeed,  the  criminal  records,  for 
fome  years  after  this,  are  in  a manner  engroffed  with  profecu- 
tions  againft  Epifcopal  Nonjurors. 


OF 
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WITCHCRAFT  firft  made  its  appearance  in  our  criminal 
code,  at  a time  when  the  broaching  of  a new  fet  of  re- 
ligious notions  excited  a paffionate  defire  for  the  attainment  at 
extraordinary  purity  and  ftridfnefs  in  dodrine'and  in  morals. 
Shortly  before  the  Reformation  -was  eftablifhed  by  law,  an  adt 
w’as  paired,  annexing  a capital  punifhment  to  the  pradtifing  of 
forcery  *,  or  confuliing  with  witches.  From  the  words  of  this 
adt,  which  are  nof  a little  ambiguous,  there  is  reafon  to  fafpedt 
that  the  Legiflature  did  not  believe  in  forcery  ; and  that  the  pu- 
nifhment  provided  by  the  ftatute  was  annexed  not  to  the  crime 
of  witchcraft,  but  to  the  impiety  and  blalphemy  of  pretending 
to,  or  believing  in  fuch  fupernatural  powers. 


1588 


Jlifon  Pearfon. 

Alifon  Pearfon  in  Byre- hills,  Fifefliire  *}',  was  convidled  of 
pradlifing  forcery,  and  of  invoking  the  Devil.  She  confefled 
that  (he  had  affociated  with  the  Queen  of  the  Fairies  for  man.y 
years  and  that  (he  had  friends  \n  Court  oPElf land ^ who 
were  of  her  own  blood.  She  faid  that  William.  Simpfon,  late  the 
King’s  fmith,  was,  in  the  eighth  year  of  his  age,  carried  off  by 
an  Egyptian  to  Egypt,  w'here  he  remained  twelve  years;  and  that 
this  Egyptian  was  a giant:  That  the  Devil  appeared  to  her  in  the 

X X 2 form 

* Pari.  9.  c.  73.  A.  D.  1563.  f Rec.  of  JuR,  i8th  May  1588. 

$ In  the  original  it  is  Queen  of  Elfland. 
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1588  form  of  this  William  Slmpfon,  who  was  a great  fcholar,  and  a 
clodor  of  medicine,  who  cured  her  difeafes  : I’hat  he  has  ap- 
peared to  her,  accompanied  with  many  men  and  women,  who 
rhade  merry  with  bag- pipes,  good  cheer,  and  wine  : That  the 
good  neighbours*  attended,  and  prepared  their  charms  in  pans  over 
the  fire  ; that  the  herbs  of  which  they  compofed  their  charms, 
were  gathered  before  funrlfe  ; and  that  with  ihefe  they  cured 
the  Biihop  of  St  Andrews  of  a fever  and  flux. — She  underwent 
all  the  legal  forms  cuftomary  in  cafes  of  witchcraft,  i,  e.  (he  was 
convided  and  condemned,  flrangled  and  burned. 


yanet  Grant  and  yanet  Clerk. 

1 590  Janet  Grant  and  Janet  Clerk  J were  convided  of  bewitching 
feveral  perfons  to  death,  of  taking  away  the  privy  members  from 
fome  folks,  and  bellowing  them  on  others  ; and  of  raifing  the 
devil. 

yobn  Cunninghame. 

It  was  proved  againft  John  Cunninghame,  that  the  Devil  ap- 
peared to  him  in  white  raiment f,  and  promifed,  that,  if  he  would 
'become  his  fervant,  he  fhould  never  want,  and  fhould  be  reven- 
ged of  all  his  enemies  : That  he  was  carried  in  an  ecjlafy  to  the 
kirk  of  North  Berwick,  where  the  Devil  preached  to  him,  and 
many  others,  bidding  them-  not  fpare  to  do  evil,  but  to  eat,  drink, 
and  be  merry  ; for  he  fhould  raife  them  all  up  glorioujly  at  the 
Laji  Day  : That  the  Devil  made  him  do  homage,  by  kilTing  his 
That  he  (the.  prifoner)  raifed  the  wind  on  the  King’s 

palfage 

♦ Good  Neighbours  was  a term  for  witches.  People  were  afraid  to  fpeak  of  them 
opprobrioufly,  left  they  ftiould  provoke  their  refentment.  t Records 

of  Jufticiary,  7th  Auguft  1590.  t Ibid,  26th  December  1590. 
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paflage  to  Denmark  : That  he  met  with  Satan  on  the  King’s  re- 
turn from  Denmark  ; and  Satan  promifed  to  raife  a mift  by 
which  his  Majefty  Ihould  be  thrown  upon  the  coajl  of  England  ; 
and  thereupon  threw  fomething  like  a football  into  the  fea,  which 
raifed  a vapour.. 


Agnes  Sampfon, 

Agnes  Sampfon  in  Keith*,  a grave  matron-like  woman,  of  a‘ 
rank  and  comprehenfion  above  the  vulgar,  was  accufed  of  ha- 
ving renounced  her  baptifm,  and  of  having  received  the  devil’s 
mark;  of  raifing  ftorms  to  prevent  the  Queen’s  coming  from 
Denmark  ; of  being  at  the  famous  meeting  at  North  Berwick, 
where  fix  men,  and  ninety  w’omen,  witches,  were  prefent,  dan- 
cing to  one  of  their  number,  who  played  to  them  on  a Jew’s- 
harp.  It  was  charged  in  the  indidlment,  that  the  Devil  was  pre- 
fent at  this  meeting  ; and  flarted  up  in  the  pulpit,  which  was 
hung  round  with  black  candles  : That  he  called  them  all  by  their 
names,  afked  them,  If  they  had  kept  their  promifes,  and  been 
good  fervants,  and  what  they  had  done  fmce  the  laft  meeting  : 
That  they  opened  up  three  graves,  and  cut  off  the  joints  from 
the  dead  bodies  fingers,  and  that  the  prifoner  got  for  her  fhare 
tivo  joints  and  a 'winding  fheet^  to  make  ponvder  of  to  do  rnifchief : 
That  the  Devil  was  drefled  in  a black  gown  and  hat  ; and  that 
he  ordered  them  to'keep  his  commandments,  which  were  to  do 
all  the  ill  they  could,  and  to  kifs  his 


Euphan 

* Rec.  of  Juft.  Jan.  27.  1590.  A ftory  is  told  of  this  woman  in  Spottifwood’s 
Hift.  p.  383.  which  is  nowife  confirmed  by  the  record.  His  fable  is  abfurd ; ami 
feems  to  have  been  invented  by  fome  zealous  believer  in  the  divine  right  of  Kings, 


1590 


WITCHCRAFT. 


35<3 


Euphan  M^Calzeane, 

1591  Euphan  M'Calzeane  was  a lady  poflefled  of  a confiderable  e- 
ftate  in  her  own  right.  She  was  the  daughter  of  d'homas  M‘CaI- 
zeane  Lord  Cliftonhall,  one  of  the  Senators  of  the  College  of 
Juflice,  whofe  death  In  the  year  1581,  fpared  him  the  difgrace 
and  mifery  of  feeing  his  daughter  fall  by  the  hands  of  the  exe- 
cutioner. She  was  married  to  a gentleman  of  her  own  name,  by 
whom  fhe  had  three  children.  She  was  accufed  of  treafonably  con- 
fpiiing  the  King’s  death  by  enchantments*;  particularly  by  framing 
a waxen  pi(f;iure  of  the  King;  of  raifing  ftorins  to  hinder  his  re- 
turn from  Denmark  ; and  of  various  other  articles  of  witchcraft. 
She  was  heard  by  counfel  in  her  defence  ; was  found  guilty  by 
the  jury,  which  confifted  of  landed  gentlemen  of  note;  and 
her  punifhment  was  dill  feverer  than  that  commonly  inflided  on 
the  Weyward  Sifters, — -She  was  burned  alive her  eftate  con- 
fifcated.  Her  children,  however,  after  being  thus  barbaroufly 
robbed  of  their  mother,  were  j'  reftored  by  ad  of  Parliament  a- 
gainft  the  forfeiture.  The  ad  does  not  fay  that  the  fentence 
was  unjuft  ; but  that  the  King  was  touched  in  honour  and  con- 
fcience  to  reftore  the  children.  But  to  move  the  voheels  of  his 
Majejiys  confcience^  the  children  had  to  greqfe  them,  by  a pay- 
ment of  five  thoufand  merks  to  the  donator  of  ejcheat%,  and  by 
relinquilhing  the  eftate  of  Clifton- hall,  wjiich  the  King  gave 
to  Sir  James  Sandilaads  of  Slamanno. 


As 


♦ Rec.  of  Juft.  8th  May  1591.  f Unprinted  Afts,  A.  D.  1592.  No.  70. 
t He  who  obtains  a gift  of  the  forfeiture. 
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As  a ftriking  pidure  of  the  ftate  of  juftice,  humanity,  and  fci-  1591 
ence  in  thofe  times’*^,  it  may  be  remarked,  that  this  Sir  James 
Sandilands,  a favourite  of  the  King  (‘  ex  interiore  principis 
familiarit ate who  got  this  efiate,  which  the  daughter  of  one 
Lord  of  Seffion  forfeited,  on  account  of  being  a witch,  did  that 
very  year  murder  another  Lord  of  Seffion  in  the  fuburbs  of  Edin- 
burgh, in  the  public  ftreet,  without  undergoing  either  trial  or 
punilhment. 

Patrick  Lavuric, 


Among  many  ads  of  witchcraft  for  which  Patrick  Lawrie  1605 
was  committed  to  the  flames,  there  were  his  confulting  with,  and  ^ 
receiving  from  the  Devil  a hand  belt  t ; in  one  end  of  which  ‘ ap- 
‘ peared  the  ftmilitiide  of four  fingers  and  a thumbs  not  far  differ- 
‘ ent firom  the  clavjs  ofi the  Devil; — His  bewitching  Bellie  Sands’s 
corns,  and  taking  the  whole  llrength  and  fubftance  out  of  them 
for  ten  years  fucceffively  ; — His  enchanting  certain  milk-cows, 
which  thereby,  inftead  of  milk,  yielded  nothing  but  blood  and 
matter; — And  his  curing  Elizabeth  Crawfurd’s  child,  which,  for 
eight  or  nine  years,  had  been.afflided  with  an  incurable  difeafe, 

Margaret  Wallace. 

Margaret  Wallace  If  was  tried  before  the  Court  of  Jufticiary.  1620 
The  Duke  of  Lennox,  the  Archbiffiop  of  Glafgow,  and  Sir 
George  Erfkine  of  Innerteil,  fat  as  afleflbrs  to  the  judges,  and 
an  eminent  counfel  was  heard  in  behalf  of  the  prifoner.  She  was 
accufed  of  infliding  and  of  curing  difeafes  by  inchantment ; but 

it 

* Jahttfiom  Hijloria  Rerum  Brltannicarumy  p.  172.  See  alfo  p.  155.  of  this 
work.  t Records  of  Jufticiary,  July  23.  1605.  % Records  of. 

J’jfticiary,  March  20.  1620. 
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2620  it  was  not  fpecllied  what  fpells  (he  employed.  It  was  /z^//£’<iagaln{l 
her,  that  on  being  taken  fuddenly  ilJ  die  fent  for  ode  Chriftian 
Graham,  a notorious  witch,  who  afterwards  fuffered  a capital 
punifhment,  and  that  this  witch  transferred  the  difeafe  from  the 
prifoner  to  a young  girl : That  the  girl  being  thus  taken  ill,  her 
mother  w^as  advifed  by  the  prifoner  to  fend  for  Chriftian  Graham, 
who  anfwered,  that  her  confidence  was  in  God,  and  (he  would 
have  nothing  to  do  with  the  Devil  or  his  inftruments:  The 
prifoner  replied,  that  in  a cafe  of  this  fort  Chnfian  Graham  could 
do  as  much  as  God  himfelf and  that  %vithout  her  aid  there  ojoas 
no  retnedy  for  the  child : But  the  mother  not  confenting,  the 
prifoner  without  her  knowledge  fent  for  Chriftian,  who  mutter- 
ed words,  and  exprefled  figns,  by  w’hich  ftie  reftored  the  child  to 
health,  &c.  Fler  counfel  urged,  that  the  indidlment  was  by 
much  too  general : That  it  ought  to  have  been  fpecifted,  not 
fimply  that  fhe  did  enchant,  but  alfo  by  what  kind  of  fpells  fhe 
performed  her  incantations : That  fuppofing  Chriftian  Graham 
to  have  been  a witch,  and  that  the  prifoner  when  taken  ill  con- 
fulted  her,  ftill  he  was  entitled  to  plead  that  the  prifoner  conful- 
ted  her  on  account  of  her  medical  knowledge,  and  not  for  her 
fl^ill  in  forcery:  That  as  to  the  blafphemous  expreffions,  however 
well  they  might  found  a trial  for  blafphemy,  they  by  no  means 
inferred  the  crime  of  witchcraft ; and  he  quoted  many  autho- 
rities from  the  Civil  and  Canon  laws.  He  farther  challenged  one 
of  the  aftizers,  becaufe  one  of  the  articles  charged  againft  the 
prifoner  was  her  having  done  an  injury  to  his  brother-in-law. — 
The  whole  defences  were  repelled  by  the  judges  ; and  the  jury 
found  the  prifoner  guilty. 


Ifobel 
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Ifobel  Young. 

llobel  Young  In  Eaft  Barns  * was  accufed  of  having  flopped  by  1629 
enchantment  George  Sandie’s  mill  twenty-nine  years  before  of 
having  prevented  his  boat  from  catching  fifli  while  all  the  other 
boats  at  the  herring-drave^  or  herring  fifhery,  were  fuccefsful ; 
and  that  fhe  was  the  caufe  of  his  failing  in  his  circumflances,  and 
of  nothing  profpering  with  him  in  the  world  : That  flie  threaten- 
ed mifehief  againfl  one  Kerfe,  who  thereupon  lofl  the  power  of 
his  leg  and  arm  : That  flie  entertained  feveral  witches  in  her 
houfe,  one  of  whom  went  out  at  the  roof  in  likenefs  of  a cat,  and 
then  refumed  her  own  fhape : That  llie  took  a difeafe  off  her  huf- 
band^  laid  it  under  the  barn  floor ^ and  transferred  it  to  his  nephew^ 
who  when  he  eame  into  the  barn  faw  the  flrlot  hopping  up  and 
down  the  floor : That  fhe  ufed  the  following  charm  to  preferve 
herfelf  and  her  cattle  from  an  infedious  diflemper,  viz.  to 
bury  a white  ox  and  a cat  alive,  throwing  in  a quantity  of  fait 
along  with  them : That  flie  had  the  Devil'' s inark,  &c. 

Y y Mr 

* Records  of  Jufticiary,  February  4.  162^.  In  this  trial  mention  is  made  . 

of  the  proprietor  of  the  cattle  having  applied  to  Lockhart  of  Lee  for  the 
ufe  of  his  airing JIane  to  cure  the  cattle,  and  that  he  graciouHy  condefeended  to 
give  them  fome  water  in  which  it  had  been  dipped;  and  the  water  having  (I  fup- 
pofe)  derived  virtue  from  the Jlone,  as  the  Pool  of  Bethfeyda  from  the  angel,  the  cat- 
tle were  thought  to  be  a good  deal  the  better — This  famous  indrument  of  fuper- 
ftition  has  maintained  its  reputation  for  many  centuries.  It  is  faid  to  have  been 
brought  home  by  Lockhart  of  Lee,  who  accompanied  the  Earl  of  Douglas  in  car- 
rying King  Robert  the  Bruce’s  heart  to  the  Holy  I.,and.  It  is  called  the.  Le?  Penny. 

Befides  its  curing  of  cattle,  it  has  another  virtue,  that  it  can  never  be  lof.  It  is  dill 
In  the  pofleflion  of  that  ancient  family  ; and  people  from  various  pai  ts  of  Scotland, 
and  even  of  England,  whofe  cattle  were  infecled,  have  made.. application  within 
thefe  few  years  for  water  in  which  the  fane  had  been  dipped. 
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1629  Ivir  Laurence  Macglll  and  Mr  David  Prlmrofe  appeared  as 
counfel  for  the  prifoner.  They  pleaded,  that  the  mill  might 
have  flopped,  the  boat  catched  no  fifh,  and  the  man  not  profper- 
ed  in  the  world,  from — natural  caufes ; and  it  was  not  libelled  by 
what  fpells  die  had  accompliflred  them  : That  as  to  the  man  who 
had  loft  the  power  of  his  leg  and  aim,  jirjl^  fhe  never  had  the 
leaft  acquaintance  with  him;  fecondiy^  fhe  offered  to  prove  that 
lie  was  lame  previous  to  the  threatening  expreffions  which  ftte 
was  faid  to  have  ufed  : That  the  charge  of  laying  a di/eafe  under 
a barn  floor  was  a ridiculous  fable,  taken  probably  from  a fimilar 
ftory  in  Ariofto;  and  that  two  years  had  elapfed  between  her 
hufband’s  illnefs  and  his  nephew’s:  That  what  the  profecutor 
called  the  DeviPs  niark,  was  nothing  elfe  than  the  fear  of  an  old 
ulcer;  and  that  the  charge  of  her  burying  the  white  ox  and  the 
cat  was  falfe. 

The  celebrated  Sir  Thomas  Hope,  'who  was  counfel  for  the 
profecution,  replied,  that  thefe  defences  ought  to  be  repelled,  and 
no  proof  allow’ed  of  them,  becaufe  contrary  to  the  libel ; that  is 
to  fay,  in  other  words,  becaufe  nvhat  avas  urged  by  the  prifoner  in 
her  defences  contradidied  uohat  ivas  charged  by  the  public  profecu- 
tor in  his  indiPiment, — The  defences  for  the  prifoner  were  over- 
ruled.— Is  it  needful  for  me  to  add  that  fhe  was  convided,  ftrang- 
led,  and  burned  ? 


This  moft  incredibly  abfurd  and  iniquitous  dodrine,  of  repel- 
ling defences  becaufe  contrary  to  the  libel ; this  fyftem  of  legal 
murder^  was  till  the  prefent  century  a received  maxim  of  crimi- 
nal jurifprudence  in  Scotland.  Thus,  befides  in  the  prefent, 
and  fundry  other  trials  for  witchcraft,'  when  John  Young  was 
accufed  of  the  murder  of  Archibald  Reid,  by  a wound  with  a 

hanger 
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hvinger  on  the  JJjcikle-hone^  i.  e.  the  wrlft,  given  about  four  or  five  1629 
months  preceding  his  death,  he  pleaded,  that  the  wrid  was  not  one 
of  the  noble  parts  where  a mortal  wound  could  be  inflidted  : — 

That  the  indictment  fet  forth  the  wound  to  have  been  given  about 
four  or  five  monihs  preceding  the  death  of  the  deceafed  ; and  it 
was  an  eftabhfhed  maxim  of  law,  that  if  a perfon  furvived  a 
wound  forty  days,  his  death  mult  be  imputed  to  fome  other  caufe : 

— That  the  deceafed  had  a complete  reconvalefcencc,  wrought 
at  his  ufual  trade  of  a fmith,  reaped  his  own  corn,  and  gathered 
it  in.  The  counfel  for  the  profecution  infifted  that  thefe  defen- 
ces Ihould  be  repelled,  in  refpeH  of  ditiay,  [i.  e.  as  being  contrary 
to  the  libel),  and  the  Court  over-ruled  them  — When  a per- 
fon of  the  name  of  Mowat  was  profecuted  for  mutilation  by  two 
gentlemen  of  the  name  of  Cheyne,  he  pleaded  that  the  wounds 
he  gave  were  in  felf-defence.  Sir  Thomas  Hope,  Lord  Advocate, 
who  in  the  courfe  of  that  month  was  appointed  Lord  Juftice 
General  for  life,  oppofed  the  defence,  and  infifted  it  fliould  be 
repelled,  as  being  contrary  to  the  libel.  To  exclude  the  pri- 
foner  from  the  benefit  of  his  exculpatory  evidence,  he  ad- 
ded another  argument  equally  founded  in  good  fenfe  and  equi- 
ty, ‘ that  the  purfuer’s  witnefles  were  examined  upon  all  pro- 
‘ per  interrogatories  offered  by  the  prlfoner,  therefore  there 
‘ vaas  no  neceffity  for  his  leading  other  ‘ivitnejfes.’’  The  Court  re- 
pelled the  prifoner’s  defence,  and  refufed  to  allow  him  to  adduce 
voitneffies  to  prove  the  faCl  t* — When  Mr  William  Somerville 
was  tried  for  the  murder  of  Elifabeth  Renton,  he  offered  in 
his  defence  to  prove  that  the  wound  given  the  deceafed  ^ was  not 
mortal  *,  that  fhe  walked  on  the  night  fhe  was  wounded  to  her 
brother’s  houfe,  three  miles  diflant;  that  fhe  did  not  rake  her  bed, 
hut  continued  to  work  as  a fervant  in  her  ufual  employments  for 
three  months.  At  lad,  having  gone  to  attend  in  his  illnefs  her 

Y y 2 brother 

• Rec.  of  Juft.  July  3c.  1630.  f Rec.  of  Juft,  July  15.  1642. 

+ M‘Kenzie’s  Criminals,  tit.  22.  feCt.  2. 
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1629  brother  who  died  of  a fpotted  fever,  fhe  caught  the  infedlon,  and 
died  of  that  difeafe, — Thefe  defences  however  were  over-ruled, 
were  not  admitted  to  proof,  becaufe  contrary  to  the  indidment, 
wherein  it  was  exprefsly  libelled  that  he  gave  her  a mortal 
w^ound. 

When  William  Mackie  was  tried  for  killing  James  Murray  in 
a duel,  he  pleaded  It  was  in  felf- defence,  for  Murray  had  af- 
faulted  him  with  a drawn  fword  : To  which  it  was  replied,  that 
the  defence  could  not  be  fuftained,  becaufe  the  libel  exprefsly 
charged  that  they  fought  in  confequence  of  previous  mutual  pro- 
vocation, and  the  defence  was  over-ruled. — According  to  the 
fame  dodrine,  the  defence  of  alibi  muft  have  been  rejeded  by 
this  dreadful  tribunal 


' Alexander  Hamilton, 

1630  Alexander  Hamilton  (if  we  may  truft  his  judicial  confeflion,) 
met  the  Devil  in  the  likenefs  of  a black  man  riding  on  a black 
horfe  f.  Hamilton  renounced  his  baptifm,  and  engaged  to  be- 
come the  Devil’s  fervant,  from  whom  he  received  four  fhillings 
Sterling.  When  he  wanted  an  audience  of  his  Infernal  Majeftv, 
he  was  inftruded  to  beat  the  ground  thrice  with  a fir-ftick,  and 
fay,  ‘ Rife  up  Foul  Fhief^  and  accordingly  the  Devil  ufed  to  o- 
bey  the  fummons,  and  appeared  in  the  fhape  of  a raven,  a cat,  or 
a dog,  and  gave  refponfes. — The  Devil  inftruded  him  how  to  be 
revenged  of  his  enemies  ; alfo  how  to  cure  and  transfer  difeafes ; 
and  further,  gave  him  a fpell,  by  which  he  killed  the  Lady  Orme- 

ftone 


* See  the  perplexity  with  which  Sir  George  Mackenzie  exprelTes  himfelf  upon 
the  head  of  alibi.  'Mackenzie’s  Criminal  Trials,  tit.  22.  fe£l,  3.  f Records 

of  Jufticiary,  January  22.  1630. 
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ftone  and  her  daughter,  in  revenge  of  the  Lady’s  having  refufed  1630 
him  the  loan  of  a mare,  and  having  called  him  nicknames.  Lajily^ 

He  declared,  that  he  had  many  meetings  with  the  Devil, 
uchom  he  once  got  a fevere  drubbing  J or  not  keeping  an  appointment. 

yohn  Neil, 

John  Neil  was  charged  with  taking  off  and  laying  on  difeafes, 
the  former  of  which  he  fometimes  effeded  by  making  the  fick 
perfons  fhirt  be  wafhed  in  a fouth-running  water. — With  giving 
refponfes  concerning  the  time  and  manner  of  people’s  death. — 

With  holding  confultation  with  the  Devil  \and  Witches,  on  Col- 
dinghim  Law,  how  to  compafs  the  death  of  Sir  George  Home  of 
Manderfton.  That  the  refult  of  their  deliberation  was  the  get- 
ting an  enchanted  dead  foal  and  putting  it  in  Sir  George’s  ftable, 
under  his  ftoned-horfes  manger;  alfo  a dead  hand  enchanted  by 
the  Devil,  which  they  put  in  Sir  George’s  garden ; and  that  by 
thefe  means  he  contraded  a grievous  difeafe,  of  which  he  could 
not  be  recovered,  till  the  dead  foal  and  dead  hand  were  difcover- 
ed  and  burned.  No  pleading,  no  depofition  of  witneffes,  no 
confefTion  of  the  prifoner  is  recorded  ; but  the  jury  found  the  u- 
fual  verdid,  and  the  ufual  fentence  was  pronounced  by  the  Court. 

Janet  Brown,  and  others. 

An  ad  and  commiffion  of  parliament  was  paffed  on  the  12th  of 
July,  and  another  on  the  7th  of  Auguft  1649,  conftituting  Sir 
James  Melville  of  Raith,  Alexander  Orrock  of  Orrock,  Robert 
Aytoun  of  Inchdarnie,  and  certain  bailies  of  Burntifland,  judges, 

with. 


* Rec.  of  Juft.  March  26.  1631. 


358 


WITCHCRAFT. 


1649  powers  to  try  certain  perfons  for  the  crime  of  witchcraft. 
— Janet  Brown  was  firft  brought  before  them.  She  was  charged 
in  the  indidment  with  having  held  ‘ a meeting  with  the  Devil 
‘ appearing  as  a man,  at  the  back  of  Broomhills,  who  was  at  a 
‘ %vanton  play  with  Ifobel  Gairdner  elder,  and  Janet  Thornfon  ; 

* and  he  vanifhed  away  like  a whirlwind*.’  — With  having  there 
renounced  her  baptifm,  upon  which  the  Devil  fealed  her  as  one  of 
his^  by  a mark  on  the  right  arm,  into  which  Mr  fames  Wilfon 
minifer  of  Dyfart^  in  prefence  of  Mr  John  Chalmers  f minifter  at 
Auchierderran^  thurf  a long  pin  of  ’wire  into  the  head^  and  floe 
’ivas  infenfihle  of  it.  And  the  like  experiment  was  tried  in  pre- 
fence of  Mrjames  Dalgliefli  minifter  at  Cramond,  &c. — Thepri- 
foner,  and  two  other  women,  were  convided,  condemned,  and 
executed,  in  one  day. 

Within  a few  days  after,  other  three  miferable  women  arrived 
at  the  laft  ftage  of  a common  journey  in  thofe  days  of  fuperfti- 
tious  ignorance  i]:,  viz.  from  the  parfon  of  the  parifh  to  the  cri- 
minal judges,  and  from  the  criminal  judges  to  the  executioner. 
They  were  arraigned  before  the  fame  tribunal,  on  the  hacknied 
charge  of  meeting  with  the  Devil.  One  of  them,  Ifobel  Bairdie, 
was  accLifed  of  having  taken  up  a ftoup^  i.  e.  a flaggon,  and 
drank,  ‘ and  the  devil  drank  to  her,  and  (he  pledging  him, 

‘ drank  back  again  to  him,  and  he  pledged  her,  faying,  Grain- 
‘ mercie,  you  are  ’very  ‘welcomed — In  each  of  the  three  indidf- 
ments,  it  is  added,  that  the  prifoner  had  confeffed,  in  prefence 
of  feveral  minifters,  bailies,  and  elders.  And  it  appears  from 

the 

* Original  MSS.  in  polTeflion  of  Major  Melville  of  Murdochcairnie. 

-}-  Two  of  thefe  reverend  inquifitors,  Wilfon  and  Dalglielih,  were  turned  out 
of  their  churches,  A.  D,  1663,  for  not  fubmitting  to  the  afl  of  parliament  re- 
eftablllhing  Prelacy.  :j;  Wodrow’s  Hiflory  of  the  'Sufferings  of  the  Church, 

vol.  I.  Appendix,  No.  37. 
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the  verdldt  of  Ihe  jury,  that  thefe  inqiiifitors  were  produced  be-  1649 
fore  the  court,  to  prove  the  extrajudicial  confeffions  of  the  mife- 
table  prifoners,  who  had  already  been  harralfed,  perhaps  out  of 
their  fenfes,  or  rendered  weary  of  life,  by  the  perfecutions  ot 
brutifh  ignorance,  and  diabolical  cruelty. 

The  jury  found  the  prifoners  ‘ guilty  of  the  faid  crime  of 
* witchcraft,  and  that  they  deferve  to  die  therefor  : But  referring 
‘ the  manner  of  their  deaths  and  time  and  place  of  their  execution 
‘ to  the  f aid  judges  their  determination  The  judges  ordained 
them  to  be  taken  that  fame  afternoon  to  the  place  of  execution, 
at  the  and  there  to  be  ftrangled  at  a ftake  and 

burned. 


Major  Weir, 

The  noted  Major  Weir,  who  was  accufed  of  having  exceeded  1670 
the  common  depravity  of  mankind,  was  dreaded  for  his  forceries, 
and  admired  for  his  gift  of  prayer.  He  confeffed  crimes  that  it 
•was  pojfible  for  him  to  have  committed^  as  well  as  the  abfurd  im- 
putation of  witchcraft.  Yet  he  qualified  his  confefhon  by  anfwer- 
ing  to  the  articles  of  the  indiftment,  '■that  he  thought  himfelf 
‘ guilty  of  the forefaid  crimes^  and  could  not  deny  them  f.’  The  Lord 
Advocate  then  led  a diftind  proof  of  his  extrajudicial  confeffion, 
which  was  marked  with  circumftances  that  convice  me  he  was 
in  many  refpeds  acknowledging  the  truth.  Indeed  his  fifter 
fwears  to  his  guilt  in  one  of  the  articles  libelled. — I muft  obferve, 
at  the  fame  time,  that  one  of  the  witnefles  to  his  confefTion  was 

the 

* In  thefe  trials  mention  is  made  of  feveral  wizards  and  witches  who  had  latelj 
fuffered  at  Aberdour.  f Rec.  of  Juft,  April  9.  1670. 


WITCHCRAFT. 


360 

1670  the  minifter  of  Ormeftone,  who  fwore  that  the  Major  had  fent 
for  the  witnefs  to  prifon,  in  order  to  confefs  bis  Jins  to  him,  ivhich 
confejfion  the  minijler  ganje  in  evidence  * againji  him  vohen  tried 
for  his  life:  And  that  I am  convinced  of  the  prifoner’s  having 
been  delirious  at  the  time  of  his  trial,  I decline  publifhing  the 
particulars  of  this  cafe  t* 


Ifohel  Elliot  and  nine  other  voomen. 

3678  Ifobel  Elliot  and  nine  other  women  were  tried  for  witchcraft 
^ in  one  day.  The  articles  of  indidment  againft  all  of  them  were 
pretty  much  the  fame.  Thofe  exhibited  againft  Ifobel  Elliot 
were  as  follow  J : That  about  two  years  ago  fhe  ftaid  at  home 
from  the  kirk  at  the  defire  of  her  miftrefs,  who  was  a witch, 
when  the  Devil  had  a meeting  with  the  prifoner,  her  miftrefs, 
and  two  other  witches;  that  he  kifted  the  prifoner,  baptifed  her 
on  the  face  with  an  waff  of  his  hand  like  a dewing,  and  offered 
to  lie  with  her,  but  forbore  becaufe  fhe  was  with  child ; that  af- 
ter fhe  was  kirked  the  Devil  often  met  her,  and  had  carnal  copu- 
lation 


* In  countries  where  the  Roman  Catholick  religion  is  profeffed,  the  prieft  who 
betrays  what  is  communicated  to  him  in  confeffion  is  (I  am  told)  burned  alive.  When 
the  Reformed  clergy  renounced  the  errors  of  Popery,  they  were  too  wife  to  reject,  iw 
praciice,  lb  powerful  an  inftrument  in  the  hands  of  the  priefthood,  as  auricular 
confeflion.  I leave  it  to  cafuifts  in  religion  to  determine  as  to  the  efficacy  of  au- 
ricular confeffion  in  the  faJvation  of  the  foul;  but  I cannot  help  thinking,  that  for 
u prieft  to  reveal  this  confeffion  in  a criminal  court,  to  defruElion  of  the  body, 
deferves  to  be  placed  nigh  the  top  of  the  fcale  of  human  depravity.  -}•  So 

great  was  the  horror  entertained  for  Major  Weir,  fo  general  was  the  belief  that 
his  houfe  was  poffeffied  by  Devils,  that  almoft  for  a hundred  years  no  perfon  would 
inhabit  it.  At  this  minute  it  is  not  occupied  as  a dw'elling-houle,  but  as  a fmith 
and  woolcomber’s  fliO]is.  . f Rec.  of  Juft;  Sept.  13.  1678. 
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lotion  with  her.  The  prifoner  and  the  other  nine  miferable  1678 
women  underwent  all  the  legal  forms  incident  to  their  unhappy 
fituation  among  that  deluded  and  barbarous  people.  They  had 
been  profecuted  by  his  Majefty’s  Advocate  j they  judicially  ac- 
knowledged their  guilt,  were  convicted  by  the  jury,  condemned 
by  the  judges,  and  burned  by  the  executioner,— having  had. 
carnal  copulation  vuith  the  DeviL 


Impojlor  of  Bargarran. 

Some  years  after,  an  impoftor  appeared,  in  the  charader  of  1697 
a perlbn  tormented  by  witches,  Chriftian  Shaw,  daughter  of 
John  Shaw  of  Bargarran,  a gentleman  of  fome  note  in  the  coun- 
ty of  Renfrew.  She  is  (aid  to  have  been  but  eleven  years  of 
age.  And  although  it  is  probable  that  hyfterical  affedions  may 
in  part  have  occafioned  her  rhapfodies  to  proceed  from  real  illu- 
fion,  as  well  as  accounted  for  the  contortions  which  agitated  her 
body  ; yet  fhe  feems  to  have  difplayed  an  artifice  above  her 
years,  an  addrefs  fuperior  to  her  fituation,  and  to  have  been  aid- 
ed by  accomplices,  which  dulnefs  of  apprehenfion,  or  violence  of 
prejudice,  forbade  the  byftanders  to  dilcover. 

This  adrefs  was  abundantly  pert  and  lively  ; and  her  challen- 
ging one  of  the  houfe-maids  for  drinking,  perhaps  for  ftealing, 
a little  milk,  which  drew  on  her  an  angry  retort,  was  the  fimple 
prelude  to  a complicated  and  wonderful  fcene  of  artifice  and  de- 
iufion,  of  fanadcifm  and  barbarity. 

Z z 


In 
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1697  month  of  Auguft  1696  *,  within  a few  days  after  her 

quarrel  with  the  houfe-maid,  the  girl  was  feized  with  hyfterical 
convulfions,  which  in  repeated  fits  difplayed  that  variety  of  fymp- 
toms  which  charad:erife  this  capricious  difeafe.  To  thefc,  other 
appearances  were  fpeedlly  added,  which  could  only  be  attributed 
to  fupernatural  influence,  or  to  fraud  and  impofition.  She  put 
out  of  her  mouth  quantities  of  egg-  ihells,  orange-pill,  feathers  of 
wild,  and  bones  of  tame  fowl,  hair  of  various  colours,  hot  coal- 
cinders,  ftraws,  crooked  pins,  &c. 

Having  by  thofe  fenfible  objects  impreffed  the  publick  with 
the  mofl;  complete  and  fearful  convidion  of  her  being  ‘ grie- 
‘ voufly  vexed  f with  a Devil,’  fhe  found  herfelf  capable 
to  command  the  implicit  affent  of  the  fpedlators,  in  matters 
that  were  repugnant  to  the  evidence  of  their  own  fenfes.  For 
this  purpofe,  Ihe  fell  upon  the  device  of  feeming  to  poflfels 
the  faculties  of  feeing  and  hearing,  in  a manner  oppofite  to 
that  of  the  reft;  of  mankind.  She  would  addrefs  fome  invi- 
fible  beings  as  if  actually  prefent  ; at  other  times,  in  her  conver- 
fations  with  thofe  invifible  beings,  fhe  would  rail  at  them  for  tell- 
ing her  that  perfons  actually  prefent  were  in  the  room  ; proteft- 
ing  that  fhe  did  not  fee  them,  yet  at  the  fame  time  minutely  de- 
ferihing  their  drefs.  For  inftance,  fhe  fpake  as  follows  to  the 
chief  ofher  alledged  tormentors,  Catherine  Campbell,  with  whom 
ftie  had  the  quarrel,  and  who,  to  ufe  the  language  of  thofe  times, 
was  not  difcernibly  prefent : ‘ Thou  fitteft  with  a ftick  in  thy 
‘ hand  to  put  into  my  mouth,  but  thorough  God’s  ftrength  thou 

* fhalt  not  get  leave  : Thou  art  permitted  to  torment  me,  but  I 
‘ truft  in  God  thou  fhalt  never  get  my  life.  I’ll  let  thee  fee,  Kat^ 
‘ tie^  there  is  no  repentance  in  hell.  O what  ailed  thee  to  be  a 

* witch  ! Thou  fayeft  it  is  but  three  nights  fince  thou  waft  a 

‘ witch. 

* True  narrative  of  the  fufferings  and  relief  of  a young  girl.  Edinburgh,  print  - 
ed by  James  "Watfon,  1698,  f St  Matthew,  c.  15.  v.  22. 
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' witch.  O,  If  thou  would’ft  repent,  it  may  be  God  might  give  1697 

* thee  repentance,  if  thou  would’ft  feek  it,  and  confefs  ; if  thou 
‘ would  defire  me,  I W’ould  do  what  1 could  ; for  the  Devil  is  an 
‘ ill  mafter  to  ferve,’  &c.  &c.  After  that,  fiie  took  up  her 
Bible,  read  palTages,  and  expounded  them  ; and,  upon  one’s  of- 
fering to  take  it  from  her,  fhe  ftireiked  horribly,  exclaiming, 

‘ She  would  keep  her  Bible  in  fpite  of  all  the  Devils  in  hell  !’ 

Then  fhe  fought,  and  kicked,  and  writhed  herfelf,  as  if  ftrug- 
gling  with  fome  invifibie  tormentor.  When  the  Iheriff-depute  of 
the  county,  accompanied  by  a macer  of  Judiciary,  caine  to  ap- 
prehend fome  of  the  perfons  whom  her  diabolical  malice  had  ac- 
cufed,  and  were  a<5>ua11y  in  her  prefence,  fhe  addrefled  an  ima- 
ginary and  invifibie  correfpondent  thus  : ‘ Is  the  fheriff  come  ? 

* Is  he  near  me  ?’  (Then  ftretching  forth  her  hand,  as  if  to 
grope,  and  the  fheriff  putting  his  hand  into  her’s  fhe  proceed- 
ed :)  ‘ I cannot  feel  the  JJjenff.  How  can  he  be  .prefent  here  ? 

‘ or  how  can  1 have  him  by  the  hand,  as  tiiou  layeft,  feeing  I 
‘ feel  it  not  ? Thou  fayeft  he  has  brown  coloured  deaths,  red 

.*  plufh  breeches,  with  black  ftripes,  flowered  muflin  cravat,  and 

* an  embroidered  fword-belt  : 1 hou  fayeft  there  is  an  old  gray 

* haired  man  with  him,  having  a ring  upon  his  hand  ; but  1 can 
‘ neither  fee  nor  feel  any  of  them.  What,  are  they  come  to  ap^ 

‘ prehend  the  gentlewuoman  f Is  this  their  errand  indeed  ?’ 

Thefe  reiterated  and  aweful  exercifes  of  the  dominion  of  Sa- 
tan (for  fuch  they  were  univerfally  deemed,)  impreffed  all  ranks 
with  amazement  and  terror.  The  clergy,  as  was  their  duty, 
were  the  foremoft  to  embrace  the  caufe  of  a difciple  tiiat  w^s  en- 
gaged in  more  than  fpiritiial  w-arfare  with  the  grand  enemy. 
Clergymen,  by  rotation,  attended  the  afflided  damlel,  to  affift  the 
minifter  of  the  parifh,  the  family  of  Bargarran,  and  other  pious 
Chriftians,  in  the  expiatory  offices  of  faffing  and  prayer.  A publick 

Z z 2 faft 
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1697  ordained  by  authority  of  the  prefbytery.  Three  popular 

clergymen  fucceffively  harangued  the  trembling  audience  ; and 
one  of  them  chofe  for  his  theme  this  awful  text,  ‘Woe  to  the  in- 
‘ habitants  of  the  earth  and  of  the  fea,forthe  Devil  is  come  dov/n 
‘ unto  you,  having  great  wrath,  becaufe  he  knoweth  that  he 
‘ hath  but  a fhort  time.  And  when  the  dragon  Jaw  that  he  was 
‘ caji  dozvn  unto  the  earthy  he  perfecuted  the  woman  — And  the 

prayers  and  exhortations  of  the  church  were  fpeedily  feconded 
with  the  weight  of  the  fecular  arm. 

On  the  1 9th  of  January,  a warrant  of  Privy  Council  was  iflued  f, 
which  fet  forth,  that  there  were  pregnant  grounds  of  fufpicion  of 
witchcraft  in  the  fhire  of  Renfrew,  efpecially  from  the  afflided  and 
extraordinary  condition  of  Chriftian  Shaw,  daughter  of  John  Shaw 
of  Bargarran.  It  therefore  granted  commiffion  to  Alexander 
Lord  Blantyre,  Sir  John  Maxwell  of  Pollock,  Sir  John  Shaw  of 
Greenock,  William  Cunnyngham  of  Craigens,  Alexander  Porter- 
field of  Duchall,  Caldwall  of  Glanderfloun,  Gavin  Co- 

chrane of  Thornlymuir,  Alexander  Porterfield  of  Fullwood,  and 
Robert  Semple  IherifF- depute  of  Renfrew,  or  any  five  of  them, 
to  interrogate  and  imprifon  perfons  fufpeded  of  witchcraft,  to 
examine  witneffes,  &c.  but  not  upon  oath,  and  to  tranfmit  their 
report  before  the  loth  of  March.  The  ad  of  Privy  Council  is 
fubfcribed  thus,  ‘ Polwarth  Cancellar.  Argyle,  Leven,  Forfar, 

* Raith,  Belhaven,  Ja.  Steuart,  J.  Hope,  W.  Anftruther,  J.  Max- 

* well,  Ro.  Sinclair,’ 

In  the  report  which  was  prefented  on  the  9th  of  March,  the 
commiffioners  reprefented  that  there  were  twent-four  perjons 

male 

* Revelations,  chap.  12.  f Records  of  Privy  Council,  January  19. 

March  9.  April  5.  1697. 
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male  and  female  fufpefled  and  accufed  of  nvitchcraft^  and  tliat  fur-  1697 
ther  inquiry  ought  to  be  made  into  this  crime.  Among  thefe 
unhappy  objeds  of  fufpicion,  it  is  to  be  remarked,  that  there  was 
a girl  of  fourteen^  and  a boy  not  Hvelve  years  of  age.  Agreeable 
to  this  report,  a new  warrant  was  ilTued  by  the  Privy  Council  to 
moft  of  the  commiffioners  formerly  named,  with  the  addition  of 
Lord  Hallcraig,  Mr  Francis  Montgomery  of  Giffin,  Sir  John 
Houfton  of  that  Ilk,  Mr  John  Kincaid  of  Corfbafket,  Advocate, 
and  Mr  John  Stewart  younger  of  Blinkhall,  Advocate,  or  any 
five  of  them,  to  meet  at  Renfrew,  Paifley,  or  Glafgow,  to  take 
trial  of,  judge.,  and  do  jufice  upon  the  forefaid  perfons  ; and  to 
fentence  the  guilty  to  be  burned  or  other'wife  executed  to  death,  as 
the  commiffioners  ffiould  incline.  It  further  ordained  the  com- 
miffioners to  tranfmit  to  the  Court  of  Judiciary  an  authentick 
extract  of  their  proceedings,  to  be  entered  upon  its  records  ; and 
contained  a recommendation  to  the  Lords  of  the  Treafury  to  de- 
fray the  expences  of  the  trial.  The  aiT  is  fubfcribed,  ‘ Polwarth 
‘ Cancellar.  Douglafs,  Lauderdale,  Annandale,  Yefter,  Kintore, 

‘ Carmichael,  W.  Anftruther,  Arch.  Mure.’ 

The  commiffioners,  thus  empowered,  were  not  remifs  in  add- 
ing under  the  authority  delegated  to  them.  After  twenty  hours 
were  fpent  in  the  examination  of  witneffies,  who  ga^e  tefimony 
that  the  malefces  * libelled  could  not  have  proceeded  from  natu- 
ral caufes,  and  that  the  prifoners  were  the  authors  of  thefe  ma- 
lefices. — After  five  of  the  unhappy  prifoners  confefled  their  own 
guilt,  and  criminated  their  alledged  aflbeiates — after  coiinfel  had 
been  heard  on  both  fides,  and  the  counTel  for  the  profecution  had 
declared,  that  ‘ he  would  not  prefs  the  jury  with  the  ordinary  fe- 
‘ verity  of  threatening  an  affze  of  error d But  recommended  to 

them 

* Malejice  in  the  Scots  law  fignifies  an  atfl:  or  efFe£t  of  witchcraft.  f This 

was  an  oblique  and  moft  fcandalous  menace.  AJftzes  of  Error  were  declared  s- 
grievance  by  the  Eftates  of  Parliament  at  the  Revolution. 
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1697  them  to  proceed  according  to  the  evidence  ; and  loudly  declared 
to  them,  that  although  they  ought  to  beware  of  condemning  the 
innocent,  yet  if  they  (hoiild  acquit  the  prifoners,  in  oppofition  to 
legal  evidence,  ‘ they  ’would  be  accejfory  to  all  the  blafphemies^  a- 
‘ pojlacies^  murders^  tortures^  and  fedudlions^  'whereof  thefe  enemies 
‘ of  heaven  and  earth  Jhould  hereafter  be  guilty'  After  the  jury 
had  fpent  fix  hours  in  deliberation,  feven  of  thofe  miferable  per- 
fons  were  condemned  to  the  flames 

Thefe  inftances  afford  a fufficient  fpecimen  of  the  mode  of 
profecution  againft  the  multitude  of  miferable  perfons  who  were 
facrificed  at  the  altar  of  the  Fatal  Sifters, — Ignorance, — Superfti- 
tion, — and  Cruelty.  But  it  is  impoflible  to  form  an  eftimate  of  the 
number  of  the  vi(ft;ims.  For  not  only  the  Lords  of  Judiciary, 
but  bailies  of  regalities,  fheriffs  of  counties,  and  the  endlels  tribe 
of  commlflioners  appointed  by  the  Privy  (Council  f,  and  fome- 
times  by  Parliament,  officiated  as  the  Priefts  who  dragged  the 
vidtims  to  the  altar. 

The  time  however  faft  approached,  when  thefe  human  facri- 
fices  were  to  be  abolifhed.  The  laft  perfon  who  was  profecuted 
before  the  Lords  of  Judiciary  for  witchcraft  was  Elfpeth  Rule, 
who  was  tried  before  Lord  Anftruther  at  the  Dumfries  circuit, 
on  the  3d  of  May  17*^9  t*  fpecial  a<ft  of  witchcraft  was  char- 
ged againft  her ; the  indi(5lment  was  of  a very  general  nature, 

that 

* The  order  of  Privy  Council  for  recording  the  Commiflioners  proceedings 
in  the  books  of  Jufticiary  was  not  complied  with.  I am  therefore  unable  to  give 
any  further  particulars  of  the  cataftrophe  of  thefe  miferable  perfons,  or  of  the  crimi- 
nal abfurdity  of  thofe  who  committed  them  to  the  flames. 

f For  fome  time  after  the  reftoration,  the  records  of  Privy  Council  are  in  a 
manner  engrofled  with  commifllons  to  take  trial  of  witches.  There  is  an  inftance 
of  the  Council,  at  one  federunt,  granting  purteen  feparate  commrjjions  to  take  trial 
of  ivitches.  Records  of  Privy  Council,  November  7.  1661.  January  23.  1662- 
4 Records  of  Circuit  Court  of  Jufticiary,  holden  at  Dumfries,  May  3.  1709. 
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that  the  prifoner  was  hahit  and  repute  * (that  is,  generally  holden  1709 
and  deemed)  a witch;  and  that  fhe  had  ufed  threatening  expref- 
lions  againft  perfons  at  enmity  with  her,  who  were  afterwards 
vifited  with  the  lofs  of  cattle,  or  the  death  of  friends,  and  one  of 
whom  run  mad  — The  jury,  by  a majority  of  voices,  found  thefe 
articles  proved,  and  the  Judge  ordained  the  prifoner  to  be  burn- 
ed on  the  cheek,  and  to  be  banifhed  Scotland  for  life. — The  laft 
pcrfon  who  was  brought  to  the  flake  in  Scotland  for  the  crime 
of  witchcraft  was  condemned  by  Captain  David  Rofs  of  Little 
Daan  J fheriff- depute  of  Sutherland,  A.  D.  1722. 

Befides  in  the  fufferings,  and  tragical  end  of  the  perfons  alrea- 
dy fpecified,  human  ingenuity  feems  to  have  been  exhaiifled  in 
devifing  variety  of  torment,  againft  other  perfons  who  lay  under 
the  fufpicion  of  witchcraft,  and  who  perfifted  with  aftonifhing 
fortitude,  in  denying  the  abfurd  imputation,  even  when  urged 
with  the  lharpeft  tortuies. 

From  the  univerfal  and  exceffive  abhorrence  entertained  at  a 
witch,  a fufpicion  of  that  crime,  independent  of  judicial  feveri- 

ties; 

* Hahit  and  repute  is  a very  dangerous  doftrine  of  the  law  of  Scotland,  at  this  mi- 
nute in  full  force, by  which  a man  may  be  hanged  altho’ hardly  any  charge  be  exhi- 
bited againft  him,  but  that  he  has  a bad  charafter. — For  inftance,  if  a man  is  char- 
ged with  ftealing  a pair  of  old  fhoes,  value  threepence,  and  with  being  habit  and  re- 
pute a thief,  if  the  jury  find  fuch  indictment  proved,  or  fuch  prifoner  guilty,  the 
Court  would  by  law  be  bound  to  fentence  the  prifoner  to  be  hanged  j — if  my  teme- 
rity may  be  pardoned,  for  fuppofing  that  any  fuch  thing  exifts  as  a precife  eftablifh- 
ed  rule  of  criminal  law  in  Scotland.  f It  is  no  fmall  difappointment 

to  me  that  I cannot  lay  this  trial  before  the  reader.  The  Sheriff  Court  books  of 
the  county  of  Sutherland  were  carried  off  by  the  Sheriff  Clerk  about  fifty  years 
ago.  I am  fomewhat  however  confoled  for  my  difappointment,  by  the  poiitenefs 
fhown  me  by  James  Traill,  Efq;  of  Hobbifter,  Advocate,  Sheriff-depute  of  Caitlv 
nefs  and  Sutherland,  who  was  fo  obliging'  as  to  make  a laborious  but  ineffeftual 
fcarch  to  recover  the  books. 
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1709  ties  was  fufficient  to  render  the  unhappy  objed;  anxious  for 
death. — Thrufting  of  pins  into  the  flefli,  and  keeping  the  accufed 
from  flecp,  were  the  ordinary  treatment  of  a witch.  But  if  the 
prifoner  was  endued  wdth  uncommon  fortitude,  other  methods 
were  ufed  to  extort  confeflion.  The  hoots^  the  cafpie-cla'ws^  and 
the  pllnie’winks,  engines  for  torturing  the  legs,  the  arms,  and  the 
fingers,  were  applied  to  either  fex ; and  that  with  fuch  violence, 
that  fometimes  the  blood  would  have  fpouted  from  the  limbs. 
Loading  with  heavy  irons,  and  whipping  with  cords,  till  the 
fkin  and  flefh  were  torn  from  the  bones,  have  alfo  been  the  a- 
dopted  methods  of  torment. 

The  bloody  zeal  of  thofe  inquifitors  attained  to  a refinement 
in  cruelty  fo  fhocking  to  humanity  f,  and  lo  repugnant  to  ju- 
ftice,  as  to  be  almoft  incredible.  Not  fatisfied  with  torturing  the 
ptrfon  of  the  accufed,  their  ingenious  malice  affailed  the  more  de- 
licate feelings,  and  ardent  afiedlions  of  the  mind.  An  aged  hu- 
Ihand,  an  infant  daughter,  would  have  been  tortured  in  prefence 
of  the  accufed,  in  order  to  fubdue  her  refoluiion. — Nay,  death 
itfelf  J did  not  fcreen  the  remains  of  thofe  miferable  perfons  from 
the  malice  of  their  profecutors.  If  an  unfortunate  woman, 
trembling  at  a citation  for  witchcraft,  ended  her  fufferings  by  her 

own 

* Mackenzie’s  Criminal  Trials,  tit.  Witchcraft.  f Records  of  Jufti- 

ciary,  June  24.  1596.  When  Alifon  Balfour  was  accufed  of  witchcraft,  fhe  was 
put  in  the  cafpie-claws,  where  fhe  was  kept  forty-eight  hours  } her  hufband  was 
put  in  heavy  irons,  her  fan  put  in  the  boots,  where  he  fufpered  ffty-feven  Jlrokes, 
and  her  little  daughter,  of  about  feven  years  of  age,  put  in  the  pilniewinks,  in  her 
prefence,  in  order  to  make  her  confefs. — She  did  confefs. — She  retraced  her  con- 
feffion  in  the  courfe  of  the  trial;  and  publickly,  at  her  execution,  declared  that  the 
confeflion  was  extorted  from  her  by  the  torments. — The  mode  of  tormenting  and 
executing  thofe  miferable  women  is  further  illuftrated  by  the  authentic  accompt 
of  the  expence  of  burning  a witch  at  Burncaflle,  near  Lauder,  A.  D.  1649,  an  o- 
riginal  paper,  publiflied  in  Appendix,  No.  6.  J Fountainhall’s  Deciflons, 

vol.  I.  p.  60,  Odlober  9.  1679.  . 
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own  hands,  fhe  was  dragged  from  her  houfe  at  a horfe’s  tail,  and  1 709 
buried  under  the  gallows.  » 


Locke  had  written  upon  government,  Fletcher  had  been  a pa- 
triot ftatefman,  Bolingbroke  had  been  a Minifter  in  the  Auguftan 
age  of  Queen  Anne,  ere  this  fyftem  of  legal  murder  and  torture 
was  aboliflied. — This  was  an  honour  which  the  tardy  humanity 
of  their  countrymen  referved,  ahnojl  to  the  middle  of  the  prefent 
century  for  Mr  CONDUIT,  ALDERMAN  HEATHCOTE, 
and  Mr  CROSSE.  Thefe  gentlemen  brought  a bill  into  the 
Houfe  of  Commons,  which  was  pafled  into  a law,  repealing  the 
former  ftatutes  againft  witchcraft,  Scots  as  well  as  Englifh,  and 
difcharging  profecutions  for  that  crime,  or  for  accufing  others  of 
that  offence  f.  — On  the  enactment  of  this  ftatute  vanifhed  all 
thofe  imaginary  powers,  fo  abfurdly  attributed  to  women  oppref- 
fed  with  age  and  poverty. 

While  we  refled  upon  the  blind  and  barbarous  fuperftition 
of  our  ancefl-ors,  while  we  beftow  the  tribute  of  applaufe  on 
thofe  humane  and  liberal  fenators  who  introduced  this  law,  we 
cannot  help  lamenting  that  a fed  among  us  looks  upon  the  abo- 
lition of  the  penal  ftatutes  againft  witchcraft,  not  only  as  an  evil, 

but  a fin. The  Seceders  publifhed  an  ad  of  their  affociate 

prefbytery  at  Edinburgh,  A.  D.  1743.  This  ad,  which  is  full 
of  the  moft  illiberal  and  abfurd  dodrines,  the  moft  feditious  and 
intolerant  fpirit,  was  reprinted  at  Glafgow  fo  late  as  the  year 

A a a 1766. 

* Till  A.  D.  1735.  f Journals  of  the  Houfe  of  Commons,  Jan.  22. 

1735.  Geo.  II.  an.  pno,  c.  5to. 
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1 709  1 766.  In  ii  there  Is  contained  th)e  annual  confejjlon  of  fins  ^ which  t'o 
this  day  they  read  from  the  pulpit. — Among  the  fins  national  and 
perfonal  there  confefled,  are  the  ad;  of  Queen  Anne’s  parliament 
for  tolerating  the  Epifcopal  religion  in  Scotland,,  the  a(£t  for  ad- 
journing the  Court  of  Seffion  during  the  Chriftmas  holydays; 
‘ as  nlfo  the  penal  fatutes  againf  'witches  ha’ve  been  repealed  by 
‘ parliament ^ contrary  to  the  exprefs  la'w  of  God  — The  Sece~ 

ders  comprehend  a very  large  body  of  th^  populace  in  Scotland. 
Their  zeal  for  the  renewal  of  the  Covenant,  their  tolerant  fpirit, 
are  either  not  attended  to  by  thofe  who  have  been  exerting  their 
endeavours  to  arm  our  populace  ; or  thofe  advocates  for  a militia 
little  know  to  what  important  and  dangerous  purpofeS  religious 
zeal  may  be  applied. 

It  is  well  deferving  of  remark,  that  the  fame  fed  which  is 
railing  at  patronages,  and  preaching  up  the  renewal  of  the  So- 
lemn League  and  Covenant^  fhould  difplay  the  moft  rancorous 
fpirit  of  oppofition,  to  the  repeal  of  the  penal  laws  again/I  Popery 
md  againf  voitch craft. 


Thefe 


* A^'for  renewing  the  Covenants,  p.  i6.  i7.  3^^. 
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Thefe  pages,  while  they  ftate  fads  deeply  interefting,  they  at 
the  fame  time  give  a melancholy  difplay  of  human  nature:  If 
they  prefent  us  with  the  outrageous  crimes  of  the  prifoners^  they 
alfo  exhibit  what  is  much  more  (hocking,  the  legal  murders  of 
the  Court. — Let  us  inquire  whence  proceeded' a fyftem  of  penal 
law,  fo  repugnant  to  juftice,  humanity,  and  policy  j and  draw  the 
important  conclufion. 

The  'want  of  Science.,  and  of  Civil  Liberty.,  is  the  fundamental 
fource  of  thofe  proceedings,  where  Tyranny  and  Superftition, 
malked  in  the  foleran  garb  of  Law  and  Juftice,  ftride  horrible 
with  all  their  ghaftly  train,  of  confifcalion,  torture,  and  murder. 
On  the  want  of  Science  has  been  ereded  the  monftrous  fabrick 
of  Superftition.  The  want  of  Civil  Liberty  has  enabled  Tyrants 
to  fport  with  the  moft  facred  rights, — the  moft  tender  feelings  of 
mankind.  Tyranny  and  Superftition  didated  the  barbarous  laws, 
which  have  brought  fo  many  innocent  perfons  to  an  ignominious 
death.  And  the  fame  want  of  Science,  and  of  Liberty,  which 
gave  occafion  to  the  enadraent  of  fanguinary  laws,  introduced 
careleflhefs  into  the  forms  of  judicial  proceedings,  and  injuftice 
in  the  meafure  of  legal  evidence. 

Beyond  all  her  other  qualifications,  then,  let  Science  be  revered 
as  an  antidote  to  Superftition,  as  a friend  to  Civil  Liberty,  and  as 
the  true  Philofophers  Stone^  which  in  an  arbitrary  Government 
tranfmutes  the  iron  rod  of  a Tyrant  into  the  golden  fceptre  of  a 
King,  the  Father  of  his  People. 
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No.  I. 

Superfedere^  or  perfonal  proteBion  from  arrejl  granted  if 
John  Earl  of  GoivrUy  June  20.  1600. 

REGE  prefente. — Sederunt  Domini  Seflionis,  Montros  Can- 
cellarius,  Secretarius,  Tungland,  Halyrudhous,  Cranftoun 
Ridell,  Kinlos  Edzall,  Clericus  Regiftri,  Clericus  Jufticiarii,  Ad- 
vocatus,  Quhittinghame,  Maircairny,  Privie  Seill,  Fyvie  prefes> 
Dunkeld,  Thefaurarius,  Blantyre,  Fenton  Barnis  una  cum,  &c. 

Our  Soveraign  Lord  underftanding  that  the  time  of  the  exer- 
cife  of  the  office  of  Thefaurary  by  umquhille  William  Earl  of 
Gowrie,  Lord  Ruthven  and  Dirleton,  he  was  forced  for  the  ho- 
nourable defray  of  his  Highnefs  maift  neceflary  affairs  touching 
the  weal  of  this  realm,  and  honour  of  his  Highnefs  crown,  to 
burthen  himfelf  and  his  houfe  with  great  fumms  of  money ; and 
that  at  the  fitting  of  his  laft  accounts  made  of  his  intromiflions 
with  the  faid  office  of  Thefaurary  upon  the  loth  day  of  May, 
the  year  of  God  1583  years,  he  was  found  fuper-expended  in 
the  fumm  of  L.  48,063  : 4 : 8,  as  the  faid  compt  bears;  and  that 
albeit  at  the  end  and  conclufion  of  the  faid  compt,  his  Highnefs 
fpecially  ordained  that  the  faid  umquhilc  Earl  fhould  noways 
have  been  troubled,  or  charged  with  the  payment  of  any  allow- 
ances taken  by  him  in  his  faid  compts,  unto  the  time  he  had  been 
firft  compleatly  paid  of  the  faids  allowances  and  fuper-expences 

* Till  the  Uolon,  the  Scots  Peers  were  liable  to  be  arrefted  for  debt.  , , 
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by  his  Hlghnefs,  yet  our  foveraign  Lord  underftandlng  that  fince 
his  deceafe,  John,  now  Earl  of  Gowrie,  Lord  Rulhven  and  Dirle- 
ton,  his  fon,  has  already  payed  many  lumms  of  money  to  the 
perfons  whom  for  his  faid  umquhile  father  took  the  faids  allow- 
ances, albeit  our  foveraign  Lord  as  yet  has  made  no  payment  to 
him,  nor  to  his  faid  umquhile  father,  of  the  faids  fuper-expences, 
and  that  it  is  not  poffible  to  the  faid  Earl  of  Gowrie  to  make  any 
further  payment  to  his  faid  umquhile  father’s  creditors,  whom 
for  he  took  the  faids  allowances,  except  an  certain  fpace  and  lime 
be  granted  to  him  to  that  effedl;  therefor,  our  faid  foveraign  Lord, 
with  exprefs  advice,  counfal,  and  deliberation,  of  the  Lords  and 
Senators  of  his  Highnefs’s  Seflion  and  College  of  Juftice,  by  thefe 
prefents,  decerns,  declares,  and  ordains,  that  the  faid  John,  now 
Earl  of  Gowrie,  ihail  nowife  be  called,  purfued,  charged,  nor  bur- 
thened,  with  the  payment  of  whatfomever  his  umquhil  father’s 
debts,  whereof  he  took  allowance  in  any  of  his  corapts  of  Thefau- 
rary,  for  the  fpace  of  an  year  next  to  come  after  the  date  hereof; 
that  in  the  mean  time  his  Highnefs  may  fee  the  faid  Earl  fatisfied  of 
the  faid  fuper-expences  refting  by  his  Majefty  to  his  faid  umquhile 
father;  and  to  this  efFed  difcharges  the  Clerk  of  Regifter,  and  his 
deputes,  of  all  extrading,  or  giving  furth  of  any  extrads  of  the 
faids  allowances  taken  by  the  faid  umquhille  Earl  during  his  faid 
office  of  Thefaurary  to  whatfomever  perfons.  And  alfo,  the  faids 
Lords  and  Senators  of  the  College  of  Juftice  declares  that  they 
will  nowife  grant  nor  dired  any  letters  nor  charges  whatfomever, 
at  the  inftance  of  whatfomever  party,  againft  the  faid  John,  now 
Earl  of  Gowrie,  his  cautioners  or  tenants,  upon  whatfomever  de- 
creets, already  recovered,  or  to  be  recovered  againft  them,  for 
payment  of  any  of  the  faids  allowances  for  the  faid  fpace  of  an 
year  next  to  come ; and  in  the  mean  time  fufpends  all  letters  of 
horning,  poinding,  caption,  inhibition,  and  others  whatfomever 
letters,  with  all  arreftments,  effed  and  execution  thereof,  ufed 


or 
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or  to  be  iifed  againfl;  the  faicl  John^  r.ow  Earl  ot  Gowrle,  his 
cautioners  or  tenants,  during  the  forefaid  Ipace  ; and  ordains  let- 
ters to  be  direct  forefaid  in  form,  as  cffeirs  *. 

No.  ir. 

Excerpts  from  the  ‘ Summondis  of  Treojfomi  dgamf  Robert 
Logane^  eldef  fone  to  Robert  Logane^fumtyme  of  Refalrig-^ 
and  his  tutors  and  curators^  on  account  of  the  Jaid  dcceaji 
Robert  Logane' s accejfion  to  the  E.  oj  Gouurie  s confpiracy. 

Cujus  proditionis  quamvis  nos  dldlum  quondam  Robertuin 
Logane  de  Reftalrig  ream  efle  ignoraremus,  ipfe  tamen  fua 
damnatus  confeientia,  ac  femper  timens  ne  didus  quondam  Ja- 
cobus Bour  dide  conjurationis  confeius  rem  omnem  detegeret, 
fepius  cum  dido  Jacobo  egit,  ut  fidem  fibi  de  ea  proditione  ce- 
landa  obftringeret,  tandemque  per  didum  Jacobum  certior  fac- 
tus  quondam  Georgium  Sprott  notarium  in  Aymouth,  turn  vi- 
fis  ipfius  quondam  Roberti  ad  didjam  quond.  Ct>mitem  de  Gow- 
lie,  ea  de  re  literis  feriptis  apud  Gwniigrene,  priufquam  claufe 
fuiflent  pluribus  diebus  ante  patratum  fcelus,  et  pod  detedam 
conjurationem  (quod  didus  quond.  Jacobus  Boure  literarum 
prorfus  ignarus  didi  quondam  Georgii  opera  in  legendis  ferip- 
tis omnibus  ad  eum  miffis  vel  pertinentibus  utebatur)  quafdam 
etiam  didi  quond.  Roberti  literis  fuper  ea  conjuratione  apud 
didum  Jacobum  Boure  fortuito  vidilTe,  quas  a dido  quondam 
Comite  de  Gowrie,  poftquam  eas  iegiffet  ad  didum  Robertum 
Logane  reportandas,  didus  quondam  Jacobus  Boure  retinue- 
rat,  ficque  conjurationis  perfedam  notitiam  habere  ejufdem 
didum  quondam  Robertum  confeium  efle,  et  participem  in- 
telligere  Didus  quondam  Roberius  Logane  de  Reftalrig,  curn 
utroque  diligentiflTime  egit,  multifque  unicuique  eorum  datis 

munerihus 


f-MS.  Afts.of  Sederunt,  vol.  4.  June  20.  i<5oo. 
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muneribus  perfuafit,  ut.did;am  proditionem  pro  perpetuo  cela- 
rent,  obtinuitque,  uc  fe  vivo  nunquam  revelaretur,  neque  prius 
horrendum  illud  did:i  Robert!  Majeftatis  crimen  detedtum  fuit, 
quam  di£tus  quondam  Georgius  Sprott  divino,  ut  apparuit,  in- 
fpirante  numine,  ad  vindicandam  noftram  ab  improborum  ca- 
lumniis  famam,  predidtam  proditoriam  conjurationem  et  didti 
quondam  Robert!  Logane  ejufdem  reatum  multis  conftantiffi- 
me  confeffionibus  ultro  patefecit,  et  didi  quondam  Robert!  li- 
teris  quas  a dido  quondam  Jacobo  Boure  acceperat,  prolatis, 
manifeftavit,  ac  conftanti  pia  et  penitent!  * ob  tarn  horrendum 
facinus  tarn  diu  celatum  morte  feliciter  confirmavit,’  &c. 

No.  III. 

Trial  of  Thomas  Scott,  Henry  Tair,  Sd'C.  for  treafonahly  rifing 
in  arms,  and  keeping  her  Majefy  a prifoner,  on  the  night 
that  Riccio  ivas  murdered, 

I difcovered  the  papers  in  this  appendix,  and  in  the  two  fol- 
lowing numbers,  after  this  work  was  moftly  printed.  They  are 
not  originals  ; but  there  is  every  reafon  to  believe  that  they  are 
authentick  copies ; and,  as  the  original  Records  of  Jufticiary  for 
the  periods  to  which  thefe  papers  relate  are  miffing,  I have 
thought  them  entitled  to  a place  in  this  work.  They  are  taken 
from  a volume  of  manufcripts  in  the  Advocates  Library  colleded 
by  Sir  Lewis  Stewart  of  Kirkhill.  Sir  Lewis  was  a law^yer  of 
the  firft  eminence  in  the  reign  of  Charles  I.  and  a man  of  elegant 
' and  cultivated  genius.  Robert  Burnet,  Lord  Crimond,  who  was 
appointed  one  of  the  Senators  of  the  College  of  Juftice  at  the 
Reftoration,  in  his  preface  to  Craig  de  Teudis,  expreffes  himfelf 
thus  of  Sir  Lewis : ‘ Quo,  nemo  acutius,  terfius,  concinnius,  et 
‘ majore  cum  fide  unquam  aditavit  caufas.’  Sir  Lewis  Stewart’s 
daughter  and  heirefs  was  married  to  Henry  third  Lord  Cardrofs; 


♦ Regifter  of  Parliament,  June  24.  160(7. 
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and  of  this  marriage  the  prefent  Earl  of  Buchan  and  his  brothers 
are  defcended. 


Curia  tent  primo  Aprilis  1566,  per  Magiftrum  Thomam  j ^55 
Craig  Jufticiarium-deputatum,  nobilis  et  potentis  Dni  Archibaldi 
Comitis  Ergadie,  Dni  Campbell  et  Lome,  Jufticiarii  Generalis, 

S.  D.  N.  regis,  et  Regirie  prefcript.  fedis  vocatis  et  curia  affir- 
inata. 

Intran. 

Thomas  Scott  * of  Cambufmichael,  Iheriff-depute  of  Perth. 


Burgeffes  of  Edinburgh. 


A S S Y S E. 


The  Laird  of  Langtoun,  the  Laird  of  Whytelaw,  Andro 
Hamiltoun  of  Cochna,  the  Laird  of  Skirling,  Alexander  Stew- 
art tutor  of  Caftlemilk,  Alexander  Home  burges  of  Edinburgh, 
William  Forrefter  in  Leith,  Walter  Cant  ther,  Cuthbert  Ram- 
fay  burges  of  Edinburgh,  William  Fouller  baillie,  James  Nicoll 
baillie,  John  Hamiltoun  merchant,  the  Laird  of  Cambufnethan, 
Alexander  Bruce  burges  of  Edinburgh. 

William  Fouller  and  James  Nicoll  baillies  proteftit,  that  their 
paffing  upon  this  aflyfe  be  na  wayes  prejudicial!  to  them  nor 
ther  offices  in  tyme  cuming. 


B b b 


The 


* This  Thomas  Scott  and  Henry  Yair  were  the  only  perfons  who  fufFered  for 
the  murder  of  Riccio.  Keith's  Hift.  p.  334. 
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1566  The  qlke  day  the  faid  Thomas  Scott,  Harlaw,  and 

John  Mowbray,  wer  convid  and  fyllit  be  the  faid  aflyfe.of 
airt  and  pairt  of  the  unlefuin  and  treafonable  waching,  ward- 
ing, and  balding  in  captivitie,  with  convocatione  of  our  fove- 
ran  Ladyes  leiges,  bodin  in  feir  of  weir,  als  weill  in  fecreit  ar- 
mour as  with  jaks,  fteill  bonnetts,  gunes,  piftolets,  fwords, 
bucklers,  Jedburgh  ftaffis,  halberts,  and  others  wapin^  inva- 
five,  be  them fel vis,  and  others  in  yr  names,  of  yr  caufeing 
command,  affiftance,  devyfing,  fending,  and  ratihabitione  of 
our  faid  foveran  Ladyes  rnaift  nobill  perfone  within  hir  maift 
fecreit  chamber  of  hir  pallace  of  Hallyrudhowfe,  immediatelie 
and  cortinuallie  fra  the  comitting  of  the  crewall  and  treafonable 
{laughter  of  iiraqll  fecretar  David  Rizew,  qlk  wes  upon  the 
nynth  day  of  March  laft,  bypaft,  to  the  fpace  48  hours  nixt 
yrafter,  treafonablie  and  maift  awfullie  ftoping  hir  Hienes  to  ufe 
hir  libertie  in  the  mean  tyme : Lykas,  alfo,  fhe  hade  bin  hal- 
din  be  them  in  prifon  as  yit,  maift  treafonablie  and  wickitlie, 
had  not  bein  that  be  the  provifione  of  God,  fhe  yrafter  fred 
and  delyverlt  hirfelfe  furth  of  yr  hands  in  maift  fober  and 
quiet  maner  under  filence  of  nyt,  and  with  greyte  hafart  of 
hir  lyfe  paft  to  her  caftell  of  Durnbar  for  faifetie  thereof ; and 
this  they  did  upon  fet  purpofe,  provifioun,  and  foirthowght 
fellony,  and  therfor  dome  wes  given  and  pronouncit  be  the 
mouthe  of  the  Dempfter  of  the  fd  court,  at  comand  of  the 
fd  Juftice-depute,  that  the  fd  Thomas,  fould  be  hangit  while 
he  were  deid,  drawin,  quarterit,  and  demaneit,  as  ane  traitour, 
and  all  his  guids,  moveable  and  unmoveable,  lands,  heretages, 

■ a-rents,  takis,  offices,  fteidings,  poffeffiones,  and  uihers  what- 
fomever,  to  be  forfaultit  and  efcheat  to  our  foverane  Ladyes  ufe, 
at  her  pleafure  ** 

Henrie 

* ‘ Sir  Lvdovick  Steuart  of  Kirkhill,  Advocate,  his  ColIe£tiones,  &c.  ex  manu- 
* fcriptis  Robert:  Mylne.’  MS.  Advocates  Library,  p.  74.  There  is  another  MS. 

copy 
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Henrie  Tair  * delaittit  of  Treafone  follo’wing, 

A S S Y S E. 

Lawrence  Symfon  burges  of  Edinburgh,  John  Gilbert  gold- 
fmith,  Thomas  Ewing  goldfmyth,  Gilbert  Scougall,  Capt,  Robert 
Lawder,  Robert  Ker  mert.  in  Edinburgh,  Alexander  Haiftie  ' ^ 
ther,  John  Watfon  mert.  ther,  James  Forret  ther,  Edward  Litle 
mert.  ther,  William  Anderfone  candlemaker,  Alex^  Bruce  in 
Edinburgh,  Allan  Dickiefone  ther,  W™  Rae  cutler,  Robert  Eviot 
in  M^toun. 

The  qlke  day  the  faid  Henry  Yair  was  convid  and  fyllit  be 
ane  aflyfe,  of  airt  and  part  affiftance,  fortifieing,  fupplying,  ra- 
tihabitione,  and  concealling  of  the  treafonable  confpiracie,  con- 
vocatione,  and  gaddering  of  our  foveranes  leigis,  to  the  num- 
ber of  fyve  hundreth  perfones,  boddin  in  fear  of  wear,  alfeweill 
in  fecreit  armour  as  with  jacks,  ftcill  bonnetes,  gunes,  piftolets, 
fwords,  buklers,  Jedburgh  ftaves,  halberts, 'and  others  waipons 
invafive,  and  entering  therewith  treafonablie  w^in  yf  Majefties 
pallice.  of  Hallyruidhous,  purpoflie  to  have  put  violent  hands 
in  our  foverane  Ladyes  maift  nobill  perfone,  halden  and  dema- 
neit  the  famyne  at  y^  pleafure;  and  ficklyke,  to  have  flane  or  other- 
wife  demaneit  as  they  thowght  expedient,  the  Lords  of  hir 
Hienes  Secreit  Counfall  and  Seffione,  and  others  hir  minifters 

B b b 2 and 

copy  of  Sir  L.  Steuart’s  Colleftion  in  the  Advocates  Library,  but  this  is  by  far  the 
moft  correft. — The  Records  of  Judiciary,  from  loth  May  1559,  to  2d  March 
1568,  are  miffing.  * Henry  Yair  had  been  a pried  who  had  renounced 

the  Catholick  religion,  and  been  admitted  a retainer  of  Lord  Ruthven’s.  Keith’s 
Hidory,  p.  334- 
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1566  and  ofEclars  being  within  hir  pallace,  and  In  her  fervice  for  the 
tyme,  and  that  upon  the  nynth  day  of  March  laft  bypaft,  under 
filence  of  night,  at  aught  houres  at  even,  or  y^’by,  it  being  the 
tyme  of  parlla*:  current  ; and  for  performing  this  yr  maifl: 
wicked  and  ungodlie  purpofe,  they  then  maift  treafonablie  rufh- 
it  and  enterit  within  yr  faid  pallace,  tuike  the  famen  at  yr 
own  hand,  reft  the  keys  theirof  fra  the  porters,  clofit  the  yetis, 
and  made  theinfelves  as  principalis  and  maifters  yrintill,  our 
foverane  Lady  being  for  the  tyme  in  her  maifl:  fecreit  chamber 
y^of  att  hir  quietnes,  having  na  feir  nor  dreidor  of  hir  fub- 
jeds,  to  whom  hir  Grace  at  all  tymes  hade  been  maift  benefi- 
ciall,  guid,  and  merciful,  and  yr  maift  crewallie,  with  drawin 
fwords,  whingers,  bended  piftolls,  and  others  wapones  invafive, 
perfewit  and  invaidit  umqll  fecretar  David  Riccio,  hir  Hie- 
nes  familliar  fervand,  yn  in  companie  within  hir  Hienes 
chalmer  forfaid,  and  flew  him  treafonablie  and  unmercifullie,  in 
prefence  of  our  faid  foverane,  and  pat  violent  hands  in  our  fo- 
verane Ladyes  maift  nobill  perfone,  in  defence  and  faiftie  oiF the 
faid  umqll  David,  held,  detainit,  and  prefTit,  the  famen  maift 
awfullie  and  treafonablie,  till  they  had  comittit  y^  faid  daugh- 
ter in  hir  prefence,  as  faid  is,  hir  Majeftie  being  then  great 
with  chyld,  givean  to  hir  Hienes  occafioun,  throw  dreador 
and  difpleafure  flie  confaveit  be  the  fight  of  the  faid  crewall 
daughter,  and  maner  y’^of,  and  be  the  detaining  and  thrilling 
of  hir  awn  perfone  in  violent  manner,  as  fd  is,  to  part  with  hir 
birth,  and  immediatelie  therafter  feirchit  and  fought  the  fds 
Lords,  minifters,  and  officlars,  being  within  the  faid  pallace,  to 
have  flaine  them,  and  fwa  had  done,  had  not  bein  the  plea- 
fure  of  God  they  efcapit,  and  fwa  feeing  themfelves  difap- 
poyntit  in  yt  behalfe  through  yr  evafioun,  at  yr  pleafure,  in  trea- 
fonable  maner  detainit  and  held  captive  the  remanent  Lords, 
minifters,  and  officiars  within  the  faid  pallice,  fra  the  faid  hour 

at 
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at  aiigbt  while  tiia  hours  after  midnight  y*  ffmen  night,  conti-  1566 
nually,  upon  fet  purpofe,  provifioun,  and  foirthowght  fellony. 

Item^  For  airt  and  pairt  of  the  unlefuin  and  treafonable 
warding  and  balding  in  captivitie,  with  convocation  forefaid, 
boding  in  feir  of  weir,  as  faid  is,  be  himfelfe,  and  uthers  his 
complices,  of  our  foverane  Ladyes  maift  noble  perfone,  with- 
in her  faid  chalmer  of  hir  pallice  of  Halyrudhous  forfaid,  imme- 
diatelie  and  continuallie  frae  the  committing  of  the  faid  crewall 
treafonable  flaughter  qlke  wes  at  the  tyme  forfaid,  to  the  fpace  of 
fourty-aught  hours  nixt  therafter,  treafonablie  and  maift  aufullie 
ftoping  hir  Hienes  to  ufe  hir  llbertie  in  the  meanetyme;  lykeas 
alfoe,  (he  had  bein  halden  be  them  in  prifone  as  yit,  had  not, 
bein  that,  be  the  provifion  of  God,  fhe  therfor  fled  and  dely- 
verit  hirfelfe  furth  of  ther  hands,  in  maift  fober  and  quvet 
maner,  under  filence  of  night,  and  with  great  hazart  of  hir 
lyfe,  paft  to  the  caftell  of  Dumbar  for  faiftie  of  hir  lyfe,  upon 
fet  purpofe,  provifioun,  and  foirthought  fellony  ; And  theirfore 
dome  was  given  and  pronuncit  be  the  mouth  of  the  Dempfter  of 
the  fd  court,  att  command  of  the  fd  Juftice  Deput,  that  the  fd 
Flendrie  fould  be  hangit  while  he  were  deid,  drawin,  quar- 
terit,  and  demaineit,  as  ane  traitor,  and  all  his  moveable  and 
unmoveable,  lands,* heretadges,  a-rents,  tacks,  offices,  fteidings, 
poiTelTiounfe,  and  uthers  whatfomever,  to  he  forfaltit  and  efcheat 
to  our  Soverane,  to  be  ufed  and  difponed  be  hir  Majeftie  at  hir.' 
pleafure 


In  the  Appendix  to  Keith’s  Hiftorical  Colledion,  the  follow- 
ing circumftance  is  mentioned  relative  to  the  murder  of  Riccio. 

When, 

• S.  L.  Steuart’s  Colledlion,  p.  7^;. . 
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1566  When  Mary  reproached  Darnley  with  the  audacious  infult  which 
had  been  offered  to  her,  he  juftified  himfelf  by  faying,  that,  fince 
Riccio  grew  into  favour  with  her  Majefty,  he  (Darnley)  was 
neither  regarded,  nor  entertained,  nor  trufted  by  her,  in  the 
wonted  manner  ; for  before  that,  fhe  ufed  to  come  into  his 
chamber,  and  pafs  the  time  with  him,  which  now  fhe  had  not 
done  of  a long  while  : That  when  he  went  in  to  her  Ma- 
jefty’s  chamber,  fhe  generally  had  Riecio  there  as  a third  perfon, 
and  with  whom  flie  ufed  to  play  at  cards,  after  fupper,  till  one  or 
two  in  the  morning.  And  he  afked  what  fault  he  had  commit- 
ted, 'what  failing  had  come  upon  hm,  that  fhe  treated  him  with 
fuch  difdain  ? The  Queen  replied,  ‘ That  it  was  not  a gentle- 
‘ woman’s  duty  to  come  to  her  hufband’s  chamber,  but  rather 
‘ the  hufband  to  come  to  the  wife’s.’  And  that  for  this  out- 
rage which  he  had  committed,  fhe  fhould  be  his  wife  no  longer, 
nor  lie  with  him  any  more  : Nor  would  fhe  reft  contented  till  he 
had  as  forrowful  a heart  as  Are  felt  at  that  moment. 

On  the  next  night,  however,  which  was  Sunday  the  lotli, 
the  Queen  being  ftill  a elofe  prifoner  in  her  own  palace,  had  oc- 
cafion  to  cajole  Darnley;  and  after  long  reafoning  between  them, 
fhe  confented  that  he  fliould  come  to  her  chamber,  and  pafs  the 
night.  When  he  went  down  flairs,  he  told  the  Earl  of  Morton 
and  Lord  Ruthven  of  what  had  pafTed  between  the  Queen  and 
him  ; he  then  went  to  his  chamber  for  a while,  and  .... 
fell faji  ajleep  ! One  of  his  attendants  endeaxmured,  but  in  vain, 
to  aw’ake  him,  and  he  enjoyed  his  repofe  till  fix  in  the  morn- 
ing. When  Darnley  awaked.  Lord  Ruthven,  who  had  flept  in 
an  adjoining  chamber,  fneeringly  afked  him.  Why  he  did  not  keep 
his  promife  wnth  the  Queen  ? and  underftanding  that  the  former 
meant  ftill  to  go  up  to  her  Majefty’s  chamber,  he  faid,  ‘ 1 truft 

‘.fhe 


APPENDIX.  383 

‘ fhe  fhall  ferve  you  * in  the  morning,  as  you  did  her  at  night.’  1566 
Darnley  went  up  however,  and  being  afked  by  the  Queen,  What  ' — ^ 
became  of  him  laft  night  ? he  anfwered.  He  had  fallen  dead  a- 
Jleep.  He  then  offered  to  lie  down  befide  her,  but  £he  declared, 
that,  if  he  lay  dowm,  fhe  would  inftantly  get  out  of  bed. 


No.  IV. 

ConfeJJion  of  the  Laird  of  Ormifon^  ’who  ’was  executed  for 
the  Murder  of  Darnley  t* 

At  the  Cafell  of  Edinburgh^  the  i^th  of  December  1573. 

The  qlke  day  John  Brand  minifter  at  Hallyruidhous  being  fend  1573 
fo  John  Ormiftoune  to  give  him  comfort  be  the  promifs  of  God’s 
word  offerlt  to  finners,  and  alfwa  to  requyre  the  faid  laird  to  glo- 
rifie  God  in  fhawing  of  the  trewth,  &c. ; after  lang  conference,  and 
prayers  made,  al'oue  the  fpace  of  ane  hour,  or  theirby,  the  faid 
John  Brand  minifter  faid  unto  him.  Sir,  Though  I am  trewlie  per- 
fwadit  that  the  haill  trewth  ye  have  fhawen  me  of  this  matter, 
yit,  becaufe  diverfe  and  greater  doubts  are  paflit  of  you,  and  alfe 
the  memorie  of  men  are  bot  weak,  theirfor,  gif  ye  thought  guid, 

I wald  certane  of  ’^hey  things  breifeley  that  you  have  fpoken  were 
w^rvtten ; wha  anfwerit  meiklie,  For  God’s  faike  doe  the  famen  ; 
wreit  even  as  T fhall  fpeike.  As  I (hall  anfwer  unto  God,  with 
whom  1 hope  this  night  to  fupe,  1 fhall  declaire  unto  you  the  haill, 
from  the  begining  unto  the  end  of  my  pairt.  Eirf^  I confefsthat 
the  Earle  Bothwell  fliew  the  famen  wickit  deid  unto  me,  in  his 

awn 

* Keith’s  Hift.'  Appendix,  p.  123.  128.  f Ormiftone’s  trial  is  not- 

fx>  be  found  in  the  Records  of  Judiciary.  His  trial  and  execution  are  mentioned 
in  Spottifwood’s  Hid.  p.  271.  The  particulars  of  his  confeffion  coincide  with  thofe 
of  John  Hay  of  1 alia,  and  John  Hepburn,  which  are  publiihed  in  Anderfon’s  coU 
letftions,  vol.  2.  p.  177.  178. 
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1573  awn  chalmer  in  the  Abbey,  on  Fryday  before  the  deid  wes 
done,  and  requyred  me  to  take  pairt  with  him  therein,  becaufe 
as  he  alleaged  I wes  ane  man  of  adtivenefs,  (alace  theirfor !)  qre 
I utterly  refuifit,  and  faid,  God  forbid  ! bot,  gif  it  were  up- 
on the  field,  to  fight  with  your  Lo.  unto  the  death,  1 fould 
not  feir  my  ikinn  cutting.  Then  the  faid  Earle  faid  unto 
me,  Tuilhe,  Ormiftoune,  ye  need  not  take  feir  of  this,  for  the 
haill  Lords  has  concludit  the  famen  in  Craigmiller,  all  that  wes 
ther  with  the  Quein,  and  nane  darr  find  fait  with  it  when  it 
fhall  be  done.  After  the  qlk  I departit  hame  to  Kaitie’s, 
Thornes  being  fome  part  feik,  I lay  doun  in  my  bed,  and  lay 
all  Saturday  therafter  for  that  caufe,  beleivand  that  way  to  have 
put  aff  that  evil  hour  ; and  fwa  I knew  na  farder  of  it  uniill 
Sonday  at  night,  qi*  I being  in  chamber  ‘in  the  Blackfrier- 
wynd,  gangand  in  ane  beltit  goun,  John  Hepburne  and  John 
Hay  of  Talla  come  unto  me,  and  faid  the  Quein’s  (g. ) and 
Lords  are  paft  upe  to  fie  the  King,  and  my  Lord  is  ftandand 
at  the  Blackfrier-wynd-fute,  and  bids  you  cume  to  him  in- 
continent ; where  I layd  my  goun  from  me,  and  tuik  ane 
ryding  clock,  becaufe  I beleivit  all  had  bein  weill  anewche 
now  agreit,  feing  they  had  pafit  up  to  vifit  him  ; and  cuming 
at  the  firfi,  I mift  the  faid  Earle,  for  he  had  come  in  upe  an- 
uther  cloffe  to  feik  me  himfelfe,  in  my  awn  chamber,  and  yr  he 
fand  my  coufing  Hob,  qra  he  brought  with  him,  and  y^af- 
ter  met  togidder  in  the  mids  of  the  wynd,  wha  tuike  me  againe, 
and  we  all  pafit  upe  to  the  Freier  yaird,  through  the  flape,  whair 
Pareis  and  Archie  Betoun  comit  and  met  us,  and  faid  all  wes 
ready  preparit  for  the  fetting  of  the  lunt  ; and  they  all  inquy- 
rit  how  it  fould  be  fet  to  ; and,  after  diverfe  fpeakings,  1 faid, 
Take  ane  piece  of  lunt  of  thrie  or  four  inch  lang,  and  kindle 
the  ane  end  of  it,  and  lay  to  the  cauld  end,  and  it  wald  burn 
r5’'ne  to  the  train,  and  fwa  will  blaw  up;  after  the  qlk,  the 

(0.^) 
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{QJ)  grace  pafit  hame  to.  The  Earle  Bothwell  laid,  Speid,  i57'5 
and  clofe  all  the  doores,  for  they  had  13  fals  keys  of  the  lodg- 
ing  maide,  and  givin,  as  they  faid  to  me,  be  him  that  aught 
the  houfe  ; after  the  qlke  I departlt  Incontinent,  and  came  not 
nearer,  as  I (hall  anfwer  before  God,  nor  the  doore  ; and  as  I 
was  cuming  hame  it  ftrake  ten  hours,  wher  then  I pafit  to 
Jaimes  Kaitie’s  hous,  to  avoid  fufpitioun,  yt  na  man  fould  fay 
I was  at  the  deid  doing,  for  I was  an  hour  and  mair  in  my 
bed  or  the  blaft  and  crack  was.  Being  inquyrit  be  the  faid 
minifter,  gif  he  knew  not  y<:  the  King  was  utherwayes  handlit 
be  mens  handes,  for  it  is  comonlie  fpoken  he  was  brought  furth 
and  w'eirreit  ? Wha  anferit.  As  1 fall  anfwer  to  my  God,  I 
knew  nothing  but  he  was  blawin  upe;  and  did  inquyre  the 
famyn  maid  dilligentlie  at  John  Hepburne  and  John  Hay,  and 
all  that  tarreit  behind  me,  wha  fwore  unto  me,  they  never  knew 
nae  uther  thing  hot  he  was  blawin  up  ; and  fwa  I think  it  was 
ane  work  done  be  God  for  the  punifliment  of  money  wickit 
men,  whairof  1 am  ane,  and  ane  great  finer  before  God,  for  the 
qlke  I afk  God  mercy, 

‘Thirdly^  Being  requyrit,  gif  he  knew  na  farder  hereafter  ? 
anfrit.  At  the  pafche  y*'after,  when  the  bruite  begane  to  ryfe 
upon  us,  and  all  cryit,  ane  vengance  upon  them  that  flew 
the  king  ! It  prickit  my  confcience,  and  I come  to  the  Earle 
Bothwell  in  his  chamber,  and  faid  to  him,  What  devil!  is 
this  now,  my  Lord,  y*^  every  body  fufpeflis  you  of  this  deid, 
and  cryes,  ane  vengance  for  the  famen  ! and  few  or  no  uther 
fpoken  of  bot  yow  ? Aneuther  thing  yow  faid  to  me : Wha 
anfrit,  I fall  let  you  fie  fume  thing  that  I had  for  me  ; wha 
then  let  me  fie  ane  contrad:  fubfcryvit  be  four  or  fyve  hand- 
writtis  whilke  he  affirmit  to  me  was  the  fubfcription  of  the 
Earle  Huntlie,  Argyll  fecretar,  and  Sr  James  Balfour,  and 

C c c and 
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1573  alieaged  mony.mae  promilit,  wha  wald  affift,  or  he  were  put 
at ; and  y^'after  read  the  laid  contradt,  q^k,  as  1 remember,  con- 
teinit  thir  words,  in  effect,  That,  for  famikle  it  was  thought  ex- 
pedient and  maid  profitable  for  the  commoun  wealth,  be  the  haill 
Nobilitie  and  Lords  underlubfcryvand,  that  fick  ane  young  fooll 
and  proud  tirrane  foiild  not  reigne  nor  bear  rule  over  them  ; and 
that  for  diverfe  caufes,  and  theirfor,  that  the  haill  had  concludit 
that  he  fould  be  put  off  by  ane  way  or  uther,  and  whofoever 
fould  take  the  deid  in  hand,  or  do  it,  they  fould  defend  and  for- 
tifie  as  themfelves,  for  it  fould  be  every  ane’s  adlion,  recknit  and 
halden  done  be  themfelves  ; whilk  writting,  as  the  faid  Earle 
fhew  unto  me,  was  devydit  be  Sr  James  Balfour,  fubfcryvit  be 
them  all  ane  quartur  of  ane  year  before  the  deid  was  done  ; 
after  the  whilk  I never  fpake  to  the  faid  Earle  of  it  whill  the 
day  he  gate  his  afTyfc,  whaire  the  faid  Earle  (landing  at  the  barr, 
luiking  doun  fad  lyke,.  I plukit  on  him  and  faid.  Eye,  my  Lord  ! 
what  deivell  is  this  yee  are  doeand  ? Your  face  (hows  what  ye 
are  : hald  up  yowr  face^for  God’s  faike,  and  luike  blythlie ; ye 
might  luike  fwa  and  you  were  gangand  to  the  deid  : Alace  ! and 
wo  worth  them  that  ever  devyfit  it  ! 1 trow  it  fall  garr  us  all 
murne  ! — wha  anfrit  me,  Had  your  tongue  I wald  not  yet  it, 
wer  toe  do  ; 1 have  ane  airt  gaite  fra  it,  came  as  it  may,  and  yt 
ye  will  knaw  belyve,  &c. 

Forder,  the  tyme  when  my  brother  was-  hurt  be  the  Laird  of. 
Sefford,  word  came  to  me  firll  that  they  wes  flane,  and  then  yr;~ 
came  ane  bill  from  them,  and  faid  they  w'er  onley  hurt,  and 
wald  not  die  ; but  ane  thing  did  them  more,  evill  then  their, 
hurting,  to  witt,  that  ane  commoune  bruite  was  rifen,  that; 

I was  at  the  King’s  flaughter,  and  theirfor  difirit  me  to  get 
fume  guid  way  to  purge  myfelfe  ; let  it  pafs  na  farder,  or  elfe 

ye 
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ye  have  done  with  it;  qlk  bill  I tuike  and  gave  to  the  Farle  157; 
Bothwell,  wha  tuike  it  and  gave  it  to  the  Quein,  and  flie  tuike 
it  and  read  it,  and  gave  it  to  the  Earle  Huntlle,  yr  prefent, 
w'ha  read  it,  and  yrafter  turnlt  unto  me,  and  turnit  her  back 
and  gave  creinge  with  hir  flioulder,  and  pafsit  away  and  fpake 
nothing  to  me.  This  is  the  haill  thing  that  I knaw,  either 
beforor  theirafter,  as  I fhall  anfuer  to  my  God,  with  whom  I hope 
to  fupe.  After  the  q'k  being  inquyred,  Gife  ever  the  Quein 
fpake  to  me  of  it  at  any  tyme,  or  gif  he  knew  what  wes  the 
Queens  mynd  into  it  ? anfrit,  As  I fhall  anfuer  to  God  fhoe 
never  fpake  to  me  nor  I to  hir  of  it,  nor  1 knaw  nathing 
of  hir  part  but  as  my  Lord  Bothwell  fhew  me  ; for  I will  not 
fpeike  bot  the  trewth  for  all  the  gold  of  the  earth,  qik  1 defyre 
yow,  guid  minifter,  bear  record  hearof  as  ye  have  written, 
qlk  I pray  yow  read  over  to  me  : Let  me  alfo  fee  it  ; q^k  I did 
before  Archil  Dowglafs  conftabill  of  the  caftell,  and  George 
Towers  of  Brifto,  with  uthers  divers  gentlemen  and  fervants 
being  in  the  chamber;  qlk  being  done,  he  faid,  for  God’s 
faike,  fit  down  and  pray  for  me,  for  I have  bein  ane  greit  fin- 
ner  utherwyfe,  for  the  q^k  my  God  this  day  piinifhes  me  ; for 
of  all  men  one  the  earth  I have  bein  ane  of  the  prouddeft  and 
high  myndlt,  and  malft  filthle  of  my  body,  abufylng  the  fame 
dyvers  wayes,  but  fpecially  I have  fned  innocent  blood  of  ane 
Michael  Hunter  with  my  own  hands:  Allace  theirfor  ! becaufe 
the  faid  Michael  having  me  lyeing  upon  my  back,  haveing  ane 
fork  in  his  hand,  myght  have  flayne  me  gif  he  pleafit,  and  did  it 
not,  qlk  of  all  things  maift  greives  my  confcience  : Alfwa  in  a 
raige  1 hanglt  a poor  man  for  ane  horfe  ; with  mony  uther 
wickit  deids  ; for  the  qlk  I afke  my  God  mercy,  for  its  not 
mervell  I have  bein  wickit,  for  the  wickit  compauie  that  ever 
I have  bein  in,  bot  fpeciallie  within  thir  feaven  years  bypaft, 
qlk  I never  faw  twa  guid  men  or  ane  guid  deid,  bot  all  kind 
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1573  of  wickednefs ; and  yit  my  God  wald  not  fuffer  me  to.  be  loft, 
and  hes  drawen  me  from  them  as  out  of  hell,  and  hes  given  ^e 
leafur  and  fpace,  with  guid  companie,  to  repent,  for  the  qlk  I 
thank  him,  and  is  affurit  that  I am  ane  of  his  ele^^ 

Thir  words,  with  mony  mae,  cryand  continually  unto  his 
God  even  to  the  very  end,  cryand.  My  Lord  Jefus  ! Sweit 
Jefus,  have  mercy  upon  me,  as  you  have  had  upon  uther  finners  ! 
in  fick  fort,  yt  he  was,  -to  the  appearance  of  man,  ane  of  the 
maift  penetent  finners  that  hes  bein  fein  this  lang  tyme,  and 
may  be  comptit  ane  example  of  God’s  mercies  to  all  penetent 
finners 

The  authentick  coppie  of  this  I receaved  fram  Mr  Rid  Skene, 
lone  to  umq^^  Mr  John  Skene,  fume  tyme  cleik  of  counfall, 
whilke  wes  amang  his  umq^^  father’s  papers.’ 


No.  V. 

T rial  of  the  Earl  of  Mortoun  for  the  Murder  of  Darnlev* 

‘ Mortoun  his  forfaltrie. 

3581  Curia  jufticiarie  S.  D.  N.  regis  tenta  et  inchoata  in  preto- 
rio  burgi  de  Edinburgh,  primo  die  menfis  Junii,  anno  Dni  mil- 
lefimo  quingentelimo  odtuagefimo  primo,  per  honorabiles  ct 
difcretos  viros  Jacobum  Striviling  de  Keir  militem,  et  magiftrum 
Joannem  Grahame  jufticiarios  in  hac  parte  per  commiflionem 
S.  D.  N.  regis,  ae  Dnorum  ejus  fecreti  concilii  fpecialiter  con- 

ftitut. 


* S.  L.  Steuart’s  Coll.  p.  72. 
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ftitut.  ad  effedtum  fubfcriptum  fedti.s  vocatis,  et  curia  legittime  af- 
fifmata,  8cc. 

Jacobus  Comes  de  Mortoun,  Pns  de  Dalkeith,  &c.  accu- 
fatus  callumniatus  de  arte,  parte,  prefcientia,  confelatione,  et  non 
releuatione  proditorie'  rnurthure  quondam  nobiliffimi  et  charif- 
fimi  Henrici  regis  Scotorum,  patris  S.  D.  N.  Regis  Jacobi 
fexti. 

Nomina  aflifae  eledt  jurat  et  admlfs  fuper  prefato  Jacobo 
Comite  de  Mortoun,  &c.  viz. 

Colinus  Comes  Ergadie,  Joannes  Comes  de  Montrois,  An- 
dreas Comes  de  Rothes,  J icobus  Comes  de  Glencairne,  Hugo 
Comes  de  Eglintoun,  Alexander  Comes  de  Sutherland,  Joan- 
nes Dns  de  Maxwell,  Georgius  Dns  dc  Seytoun,  Jacobus  Dns 
Ogilvie,  Jacobus  Dns  Innermaithe,  Hugo  Dns  Somervell, 
Alexander  Magifter  de  Levingftoun,  Alexander  Mr  de  El- 
phingftoun,  Joannes  Gordoun  de  Lochinvar,  Miles,  Patricius 
Hepburne  de  Wachtoun,  Patricius  Learmonth  de  Derfie,  Mi- 
les, Willielmus  Livingftoun  de  Kilfyth,  Miles. 

The  whilk  day  the  laid  James  Earle  of  Mortoun  being  in- 
dyttit  and  accufit,  that,  in  the  moneths  of  Januarii  and  Febrii, 
in  the  yeir  of  God  1566  yeiris,  he,  accompaniit  with  James, 
fome  tyme  Earle  Bothwell,  James  Ormiftoun  fome  tyme  of 
that  like,  Robert,  alias  Hob  Ormiftoun,  his  father  brother,  John 
Hay  fome  tyme  of  Tallo,  younger,  John  Hepburne,  callit  John 
of  Bowtoun,  and  divers  others  his  complices,  craftelie  and  fe- 
cretlie  confpirit  among  them  felves,  confultit,  treatit,  devyfit, 
and  malicioufly  concludit  the  maift  lhaineful,  deteftable,  and 
unnatural  murther  and  patricide  of  our  foverane  Lords  umqll 

deareft 


1581 
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1581  (leareft  father,  Henry  King  of  Scotts,  lawfull  fpoufe  for  the 
tyme  to  his  Hienes’s  deareft  mother,  Mary,  then  Quein  ^f 
Scotland,  and  that  within  the  burgh  of  Ed^^,  pallice  of  Hally- 
ruidhoufe,  and  uthers  places  therabout;  and  to  the  end  he  myght 
bring  his  wicked,  filthie,  and  execrabill  attempt  at  better  to  pafs, 
he  with  the  remanent  perfouns  afoirnamed,  be  themfelves,  yr 
fervants,  complices,  and  others,  in  y*"  names,  of  their  cawfeing 
command,  hounding,  fending,  partaking,  affiftance  and  ratihabi- 
tlone,  upon  the  tenth  day  of  the  fd  moneth  of  Feberwar  1566 
years,  at  twa  hours  after  midnight,  or  therby,  come  to  the  lodge- 
ing  befyde  the  Kirk  of  Feild,  within  the  faid  burgh  of  Ed*^,  wher 
our  fd  foverane  Lords  umqll  deareft  father  was  lodgit  for  the 
tyme,  and  ther  be  way  of  hamefukin,  brigancie,  and  foir- 
thowght  fellonie,  maift  vylelie,  unmercifullie,  and  treafonablie, 
flew  and  murtherit  him,  with  Wm  Tayliour  and  Andro  Ma- 
kage,  his  cubicularis,  when  as  they,  buriet  in  flep,  were 
takeand  the  nyghts  reft,  brunt  his  haill  lodgeing  forfaid,  and 
raifed  the  famen  in  the  aire  be  force  of  gun  poulder,  qlke  a lytle 
afore  was  placit  and  imput  be  him  and  his  forfaids  under  the 
grund,  and  angular  ftands,  and  within  the  voltis,  laich  and 
derne  pairts  and  places  y^of,  to  that  effed,  and  richt,  fwa  he 
with  the  remanent  perfouns  afornamit,  marrowls  of  his  mif- 
cheife,  be  themfelves,  yr  fervants,  complices,  and  uthers,  in  yr 
names,  of  their  caufing,  command,  bunding,  fending,  and  airt 
and  pertaking,  affiftance,  and  ratihabition,  at  the  tymes  for- 
faids, refpedive,  gave  their  favor,  counfall,  and  help  to  the  per- 
petration of  the  faid  horrible  crymes,  and  ay  fmfyne  hes  fimulate, 
hid,  and  conceillit  the  famen,  in  maift  treafonable  and  fecreit 
maner,  and  theirthrow  had  incurrit  the  palnes  of  leifmageftie, 
and  fould  have  bein  punifliit  theirfor  with  all  rigour,  be 
tinfall  of  life,  lands,  and  guids,  and  be  extindloun  of  fame, 
honour,  titles,  and  memorie,  conform  to  the  lawis  of  this  re- 
gime j lykeas  the  remanent  perfouns  afoirnamed,  his  complices 

and 
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and  confplrators  with  him  in  their  trcafonable  impieties,  were  1581 
a^eady  tryed  and  forfaultit  for  the  felf  fame  hynous  and  de-  ‘ — ^ 
teftable  crymes*  and  for  the  maift  part,  as  they  could  be  ap- 
prehendit,  had  fufferit  maift  fhameful  deid  thelrfor,  according 
to  yf  deferving,  as  at  mair  lenth  is  contained  in  the  dittay  given 
in  anent  the  premlftes,  with  the  taikins  and  probatiouns  pro- 
ducit  and  ufit  theirwith;  qlkes  being  read,  the  faid  James 
Earle  of  Mortoun,  and  he  anferand  y^to,  denyit  the  famen,  be 
reafoun  wherof  the  faid  Jiiftice-deputis  referrit  the  famen  to  the 
knawledge  of  the  inqueift  and  alfyfe  above  written,  wha  wes- 
refavit  and  admittit  in  prefence  of  the  faid  Earle,  and  they 
being  furth  of  court  removed,  and  ryply  advifit  with  the  laid 
dittay,  taikins  infallible  and  maift  evident,  with  the  probatiouns- 
producit  and  ufit  for  verifieing  theirof,  and  y’^after  inenterand 
againe  in  courts  they  all  in  ane  voyce,  be  the  pronunceing  of  the 
mouth  of  John  Earle  of  Montrofe,  chancellar  choifen  be  the 
aft'yfe,  fyllit  the  faid  James  Earle  of  Mortoun  of  airt,  pairr,^ 
foirkriawledge,  and  conceding  of  tho  treafonable  and  unnatu- 
ral murthers  forfaids;.  after  the  qlke  convi<ftion,  the  faids  Juftice- 
deputis,  be  proniinciatioun  of  Aridro  Lindfay,  Demfter  of  the- 
faid  court,  adjudgit,  and  for  dome  * gave,  that  the  faid  James 
Earle  of  Mortoun  fould  be  had  to  ane  gibbet  befyde  the  mer- 
cat-crofe  of  the  fd  burgh  of  Edr,  and  ther  be  hangit  while  he 
be  deid,  and  y^after  drawin,  quarterit,  and  demaneit,  as  ane- 
traitour;  and  that  all  his  lands,  heretage,  offices,  pofleffiones, 
tackes,  headings,  comes,  cattell,  adiounes,  debtes,  obligations, 
guids  moveable  and  unmoveable,  and  uthers  whatfomever 
whilkis  pertenit  to  him,  fould  and  aught  appertaine  to  our 
foverane  Lord,  and  to  be  applyit  to  his  Hienes  ufe,  be  rea- 
fone  of  efeheat  of  forfaultour,  to  be  iiptaken,  ufit,  and  difponit, 
be  his  Hienes  at  his  pleafur  j upon  the  qlkes  premiffes,  Mr  Ro- 
bert. 

* The  fentence  \r3S  changed  to  beheading,  and  he  was  privately  burled.  Spot* 
tifwood’s  Hift.  p*  3 M* 
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1581  bert  Crichtoun  of  Eliot  Advocat  to  our  foverane  Lord, 
afked  inftruments,  and  ads  of  Court. — Extraduna  ex  adis  f cu- 
rie Jiifticiarie  antedide,  per  me  Wm  Stewart  juniorem,  notari- 
um  publicum  et  clericum  dide  curie  per  commiffionem  S,  1).  N. 
regis  antedid.  fpecialiter  eledum  et  juratum,  &c.  fub  meis  fig- 
no  et  fubfcriptione  manualibus. 


No.  VI. 

Expence  of  burning  a Witch,  A.  D.  1 649. 

1649  I indebted  for  this  curious  paper  to  the  polite  and  obliging 
communication  of  Mr  William  Henderfon  of  the  Glafshoufe, 
Glafgow,  a defcendant  of  Mr  Logan  of  Burncaftle,  on  whofe 
lands  the  unhappy  fufferer  lived.  The  accompt  is  a voucher  of 
a payment  made  by  Alexander  Louddon,  fador  on  the  eftate  of 
Burncaftle,  the  proprietor  being  then  a minor  and  infant.  It  is 
entered  in  the  fador’s  books  thus  ; 


‘ Mair  for  Margarit  Dunhome  the  time  fche  was  in  prifon,  and 
‘ was  put  to  death,  065  : 14  : 4.’ 

Count  gifin  out  he  Alexander  Louddon  in  Lylfoun,  in  ye  yeir  of 
God  1649  yeiris^  for  Mar  grit  DoUmoune  in  Burncajlell. 

Item,  in  ye  firft:,  to  Wm.  Currie  and  Andrew 
Gray  for  the  watching  of  hir  ye  fpace  of 
30  days,  inde  ilk  day,  xxx  fti.  inde  . xlv  lib  Scotts 

Item 

* Mr  Robert  Crichton  of  Elliock  (for  fo  it  fhould  have  been  exprefled)  and 
Cluny,  was  father  to  the  Admirable  Crichton,  and  to  Sir  Robert  Crichton  of  Cluny, 
who  is  mentioned  above  in  the  trial  of  the  Laird  of  M‘ Gregor, 
f S.  L.  Steuart’s  Colleftion,  p.  6p. 
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Item  mair  to  Jon  Kinked  for  brodding  of  her 
Mair  for  meat  and  drink  and  wyne  to  him 
and  his  man 
Mair  for  cloth  to  hir 
Mair  for  twa  tare  treis 

Item  mair  for  twa  treis,  and  ye  making  of 
them,  to  ye  warkmen 

Item  to  ye  hangman  in  Hadingtoun,  and 
fetchin  of  him,  thrie  dollores  for  his  pens, 

IS  • • • • 

Item  mair  for  meit  and  drink  and  wyne  for  his 
intertinge  .... 

Item  mair  fer  ane  man  and  twa  horfs,  for  ye 
fetcheing  of  him,  and  taking  of  him  hame 
agane  . . . , . 

Mair  to  hir  for  meit  and  drink  ilk  ane  day, 
iiij  fli  the  fpace'of  xxx  dayes,  is 
Item  mair  to  ye  twa  officers  for  fie  ilk  day 
fex  ffiilline  aught  pennes,  is 
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vi  lib  Scotts  1649 


iiij  lib  Scotts 
iij  lib  Scotts 
xl  ffi  Scotts 


iij  lib  Scotts 


iiij  lib  xiiii  ffi 


iii  lib  Scotts 


xl  ffi.  Scotts 
vi  lib  Scotts 
X lib  Scotts 


Summa  is  iiij  fcoir  xii  lib  xiilj  ffi 

Ghilbert  Lauder. 


Um,  Lauder  Bilzuars. 


Takin  of  this  above  written  foume  twentie-feaven  pundis  Scotis 
qlk  the  faid  umq^  Margrit  Dinham  had  of  her  ain. 


92  : 14  : — 
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I N D E X. 


A 

Adultery,  Tmis  for,  from  p.  312.  to  p.  319. 

Aikenhead,  Thomas,  tried  for  blafphemy,  p.  322. 

Anderfon,  John,  George  Clerk  and  John  Ramfay  tried  for  his  murder,  p.  142. 
Appeal,  idea  that  an  appeal  lies  from  the  Court  of  Jufticiary  to  the  Houfe  of  Lords, 
p.  81.  106. 

Argyle,  Duke  of,  fits  as  Juftice-General  on  the  trial  of  Stewart  of  Aucharn,  p.  192. 
Argyle,  Earl  of,  fits  as  Juftice-General  on  the  trial  of  the  Mafter  of  Forbefs,  p.  3. 

profecutes  Mr  John  Stewart  for  leafing-making,  p.  121. 

Armftrong,  John,  tried  for  the  murder  of  Sir  John  Carmichael,  p.  130. 
Auchmouty,  Charles,  tried  for  having  committed  treafon,  by  engraving  a political 
print,  p*  pi* 

B 

Ballentine,  claims  to  be  tried  by  jury,  p.  115. 

Blair,  Alexander,  tried  for  inceft,  p,  306. 

Blafphemy,  Thomas  Aikenhead,  tried  for,  p.  322. 

Borders,  lawlefs  ftate  of  the  Scottifh  and  Englifti,  p.  13a. 

Borthwick,  Francis,  tried  for  blafphemy,  p.  323. 

Bothwell,  Francis,  Earl  of,  attempts  to  feize  the  King,  p*  35. 

Bothwell,  James,  Earl  of,  prefent  at  the  murder  of  Darnley,  p.  9. 

C 

Campbell  of  Glenure,  James  Stewart  tried  for  his  murder,  p.  192. 

Carkeitil,  John,  murders  one  of  the  Lords  of  Seftion,  p.  155. 

Carmichael,  Robert,  fchoolmafter,  tried  for  the  murder  of  one  of  his  fcholars, 
p.  175. 

Carmichael,  Sir  John,  of  that  Ilk,  John  Armftrong  tried  for  his  murder,  p.  130. 
Carnegie,  James,  of  Finhaven,  tried  for  the  murder  of  the  Earl  of  Strathmore, 
p.  178. 

Chiflie,  John,  of  Dairy,  tried  for  the  murder  of  Lord  Prefident  Lockhart,  p.  150. 
Clark,  George,  and  John  Ramfay,  tried  for  the  murder  of  John  Anderfon,  p.  142. 

D d d 2 Clergy- 
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INDEX. 

Clergymen;  fee  NonJurl»gy  Pap'iji,  Prejbyterian^  Religion. 

Connochar,  John,  tried  for  celebrating  clandeftine  marriage,  p.  339. 

Cornwall,  Archibald,  tried  for  attempting  to  hang  up  the  King’s  pifture  on  the 
gallows,  p.  63. 

Crichton,  Mr  Andrew,  trial  of,  for  declining  the  authority  of  the  King,  and  Privy 
Council,  p.  67. 

D 

Darnley,  trial  of  Douglafs  for  the  murder  of,  p.  7.;  and  of  the  Earl  of  Morton  for 
the  fame,  p.  388. 

Dickfon,  John,  tried  for  parricide,  p.  129. 

Douglafs,  Archibald,  Parfon  of  Glafgow,  tried  for  the  treafonable  murder  of  Hen- 
ry King  of  Scots,  p.  7. 

Douglafs,  James,  Andrew  Rutherford  tried  for  his  murder,  p.  140. 

Dow,  tried  for  ftealing  wine,  ale,  &c.  p.  1 12. 

Drummond,  Robert,  tried  for  a defamatory  libel,  p.  112. 

Dryfdale,  William,  tried  for  inceft,  p.  307. 

Dundas,  Robert,  of  Arnifton,  faves  Carnegie  of  Finhaven,  p.  1 89.  and  Mr  Hen- 
derfon,  p.  296. 

' E 

Erlkine,  Sir  Thomas,  and  Sir  John  Ramfay,  relieve  King  James  at  St  Johnfton, 
p.  29. 

F 

Falconer,  John,  tried  for  ufing  falfe  keys,  p.  113. 

Falconer,  Patrick,  George  Cumming  tried  for  his  murder,  p.  169. 

Fleming,  John,  tried  for  flanderous  fpeeches  againft  the  King,  p.  69. 

Flight,  Alexander,  tried  for  infulting  the  Provoft  of  Cupar,  p.  1 13. 

Forbefs,  the  Mafter  of,  tried  for  high  treafon,  p.  i. 

Forgery,  trial  for,  p.  282. 

Fornication,  trial  for,  p.  320. 

Frafer,  Captain  Simon,  (Lord  Lovat)  tried  for  high  treafon,  rape,  &c.  p.  79. 

Frafer,  Charles,  Lord,  tried  for  high  treafon,  p.  75. 

Frafer,  John,  tried  for  adultery,  p.  314. 

G 

Gardens,  breaking  of,  p.  305. 

Gillefpie,  John,  and  others,  tried  for  the  murder  of  Major  Menzies,  p.  ^6^. 
Gowry,  genealogical  anecdotes  of  the  family  of,  p.  14. 

G0W17,  John,  Earl  of,  tried  for  confpiring  to  murder  the  King,  p.  20. 

a fliperfedere,or  perfonal  proteffion  from  arreft,  p.373* 

Gowry, 
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Gowry,  William,  Earl  of,  feizes  King  James,  p.  35. 

Graham,  John,  a Lord  of  Seffion,  murdered  by  Sir  James  Sandilands,  p.  15?. 
Gray,  James,  tried  for  the  murder  of  Archibald  Murray,  p.  146. 

Gray,  the  Mafter  of.  Chancellor  of  the  Jury  who  fat  upon  Archibald  Douglas, 
p.  II.;  genealogical  anecdotes  of  his  family,  p.  14. ; aflaults  King  James  in  the 
palace  of  Falkland,  p.  36. 

Green,  Captain  Thomas,  and  his  crew,  tried  for  piracy,  p.  248. 

Guthrie,  John,  tried  for  adultery,  p.  312. 

II 

Haitly,  Margaret,  tried  for  adultery,  p.  317. 

Hamilton,  family  of,  next  heirs  to  the  Crown,  p.  41- 
Hamilton,  Sir  Thomas,  King’s  Advocate,  p.  21.  63.  67. 

Henderfon,  Mr  George,  merchant’s  trial  for  forgery,  p.  282. 

Home,  of  Spott,  tried  and  acquitted  of  the  murder  of  Darnley,  p.  13. 

I 

Impoftor,  of  Bargarran,  p.  361. 

Inceft,  trials  for,'  from  p.  306.  to  31 1.  , 

Johnfton,  Agnes,  tried  for  the  murder  of Lamb,  a chil(^,  p.  138. 

Jury,  trial  by,  the  various  attacks  made  upon  it,  from  p.  109.  to  p.  120.  p.  174.  • 
privilege  of  jury’s  reftored,  p.  189.;  and  abufed,  p,  243.  244. 

Jufticiary,  Court  of,  idea  that  an  appeal  lies  from  this  court  to  the  Houfe  of  Lords-, 
p.  81.  106. 

K 

Ker,  Sir  James,  tried  for  celebrating  clandeftine  marriage,  p.-  337. 

L 

Leafing-making,  trials  for,  p.  121.  126. 

Lockhart,  Sir  George,  Lord  Prefident  of  the  Court  of  Seffion,  John  Chiffie  of 
Dairy  tried  for  murdering  him,  p.  150. 

Logan  of  Reftalrig  fits  on  the  trial  of  Archibald  Douglas  for  the  murder  of  Darn- 
ley,  p.  13.;  genealogical  anecdotes  of  his  family,  p.  14.;  tried  for  Cowry’s  con- 
fpiracy,  p.  46.;  fummons  of  treafon  againfi;  him,  p.  37^, 

Lords  of  Seffion,  Galbraith,  Graham,  and  Lockhart,  murdered,  p.  15^. 

Lufs,  Laird  of,  Laird  of  IVIacgregor  tried  for  flaughtering  his  friends,  p.  133. 

M 

Mary,  Queen,  Thomas  Scott  and  Henry  Yair  tried  for  keeping  her  a prifoner, 
P-  37^- 
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Macdonald,  Arclilbald,  of  Barlfdale,  tried  as  attainted  of  high  treafon,  p.  loo. 

Macgregor,  Laird  of,  tried  for  flaughtering  the  Laird  of  Lufs’s  friends,  p.  133. 

hlacgregor,  Malcolm,  tried  for  the  murder  of  John  Stewart,  p.  2'j.g, 

Macgregor,  Patrick  Roy,  tried  for  a number  of  crimes,  p.  136. 

Marriage,  clandeftine  celebration  of,  p.  337.  339. 

Mafs,  trials  for  faying,  p.  328.  335. 

M‘Iver  and  M‘Allum,  tried  for  the  fraudulent  deftroying  of  fliips,  p.  262. 

M‘Leod,  Mrs,  tried  for  forgery,  p.  282. 

Menzies,  Major,  John  Gillefpie  and  others  tried  for  his  murder,  p.  163. 

Morton,  Earl  of,  concerned  in  the  murder  of  Darnley,  p.  6.;  feifes  King  James, 
p.  34.  •,  tried  for  the  murder  of  Darnley,  388. 

Mowbray,  David,  tried  for  tumult  within  burgh,  p.  239. 

Mowbray,  Erancis,  doom  pronounced  over  his  dead  body,  p.  65. 

Murder,  trials  for,  p.  130.  133.  136.  138.  140.  142.  146.  150.  156.  163.  169. 
178.  192.  229. 

Murdoch,  John,  tried  for  adultery,  p.  318. 

Murray,  Archibald,  James  Gray  tried  for  his  murder,  p.  146. 

* N 

Niven,  John,  tried  for  leafing-making  againft  the  Duke  of  Albany  and  York, 
p.  126- 

Nonjuring  clergymen,  trials  of,  p.  339.  343. 

O 

Ogilvie,  the  jefuit,  his  remarks  upon  the  mob  of  Edinburgh  which  alTauItcd  King 
James  in  the  Tolbooth,  p.  37.  •,  his  trial  for  faying  of  mafs,  acknowledging  the 
Papal  jurifdiftion,  declining  to  anfwer  queftions  put  to  him  by  the  Privy  Coun- 
cil, &c.  p.  328. 

Onnirtone,  Laird  of,  his  confeffion  when  executed  for  the  murder  of  Darnley, 
p.  382. 

* P 

Papift,  p.  36.  240.  328.  335. 

Parricide,  John  Dickfon  tried  for,  p.  129. 

Pirracy,  trials  for,  p.  248.  262. 

Pilcatorie,  Leonardo,  tried  for  fliooting  and  maiming  John  Simpfon,  claims  to  be 
tried  by  jury,  p.  114. 

Poieret,  Elias,  John  Matter  of  Tarbett,  and  others,  tried  for  his  murder,  p.  1^6. 

Pretbyterian  clergymen,  their  zeal  againft  carnal  impurities,  and  againft  witchcraft, 
p.  210.  3; 8.  360. 

Prefcription 
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Prefcrlption  of  crimes  eftabli^ed,  p.  229. 

Print,  political,  Mr  John  Thomfon  and  Charles  Auchmouty,  tried  for  caufing  one 
to  be  engraved,  p.  9 1 . 

R 

Ramfay,  John,  and  George  Clerk,  tried  for  the  murder  of  John  Anderfon,  p.  142. 
Ramfay,  Sir  John,  and  Sir  Thomas  Erflcine,  relieve  the  King  at  St  Johnfton,  p.  29. 
Religion,  crimes  againft,  p.  322.  328.  335.  337.  339.  343. 

Riot;  fee  Tumult. 

Robertfon,  Patrick,  tried  for  adultery,  p.  313. 

Rois,  Thomas,  tried  for  publifliing  at  Oxford  a pafquinade  againft  the  Scots,  p.  no. 
Rutherfoord,  Andrew,  tried  for  the  murder  of  James  Douglas,  p.  140. 

Ruthven,  Mr  Alexander,  tried  for  confpiring  to  murder  the  King,  p.  20. 

S 

Sandilands,  Sir  James,  relieves  the  King,  p.  36. ; murders  a Lord  of  Seflion,. 

p.  155. ; gets  the  gift  of  a Lady’s  eftate  who  was  burned  for  witchcraft,  p.  35O0- 
Seffion,  Galbreath,  Graham,  and  Lockhart,  Lords  of,  murdered,  p. 

Ships,  deftroying  of,  p.  262. 

Skene,  James,  tried  for  treafon,  p.  73. 

Stansfield,  Philip,  remarkable  anecdote  of  him,  p.  32. 

Stewart,  James,  tried  for  the  murder  of  Campbell  of  Glenure,  p.  192. 

Stewart,  John,  Malcolm  Macgregor  tried  for  murdering  him,  p.  229. 

Stewart,  Mr  John,  tried  for  lealing-making  againft  the  Earl  of  Argyle,  p.  121. 
Storey,  James,  tried  for  the  murder  of  William  Stewart,  p.  179. 

Strathmore,  Earl  of,  James  Carnegie  of  Finhaven  tried  for  his  murder,  p.  178. 

T 

Tannahill,  Barbara,  tried  for  inceft,  p.  307. 

Tarbet,  John,  Mafter  of,  tried  for  the  murder  of  Elias  Poiret,  p.  156. 

Taylor,  Mr  Daniel,  and  twenty-four  other  clergymen,  tried  for  not  praying  for  ■ 
King  George,  p.  343. 

Tennent,  Francis,  tried  for  a feditious  pafquinade,  p.  61. 

Theft,  and  fornication,  tried  in  one  indictment,  p.  320. 

Thomfon,  Mr  John,  tried  for  having  committed  treafon  by  engraving  a political 
print,  p.  94. 

Treafon,  trials  for,  p.  i.  7.  20.  46.  61.  63.  65.  67.  69.  70.  73.  75.  79.  91.  100. 
Tumult  within  burgh,  David  Mowbray  tried  for,  p.  239. 

W 
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"Wallace,  Mr  Joftn,  tried  for  faying  mafs,  p.  335. 

Weemyfs,  and  Young,  claim  to  be  tried  by  jury,  p,  115. 

Wilfon,  James,  tried  for  inceft,  p.  306.  - 
Witchcraft,  trials  for,  from  p.  347.  to  p.  370. 

Witch,  accompf  of  expences  of  burning  one,  p.  392. 

Y 

York,  James,  Duke  of,  fits  in  Privy  Council  when  James  Skene  emits  a treafonable 
declaration,  p.  73.;  John  Niven  tried  for  leafing-making  againft  him,  p.  126. 
Young,  and  Weemyfs,  claim  to  be  tried  by  jury,  p.  115. 
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